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',principally Puller's work; in concezt with Dworkin s. that

.
‘_ -~ . ~
- -
- - -

- . .

This' thesis ‘takes a fresh appsoaeh Eo the problem of

whether co-non law';uﬂges have a ﬂuty to. search for rightt

answers. It begins with Dworkin s;bagie-ﬁiatinction
\ * . .

between judgeuents<(weak discretion) and choices (strong
discretion). (However, I go beyond- Dworkin's distinction by
argying that the 1npositien of a duty to make a judgement

as to a right answer or to make a- choice functi 3s within

institutional settings as an. eminently uséful social

- -

practice, The first twd chapters,construct-a ucdel for

" this practice which I label the paradigm of ingtitutional

..

deéision‘making. It is clained that a study of the

paradigm will give us new insight into common law decision

making. - - - -

. To make the éﬁsé, the  purpose qf'ihppsind\decisioﬁl
. . [ ' . b
making duties within institutionadwhdierarchies is

~ . . ., \ .
explaineéd. The explanation is used to argue that the

assignment and performance of Qpcisidn-making tasks ‘can be.

derived from a shared sense of purpqse:’I then use thig ;

framework to derive the common law judicial duty to search

'for right answers. The point is made by cOmparing the
~purposes which" dclineate the fnstitutional:toae of the
-jJudge in the common lav with the purposes that animate the

‘paradiga of 1nn€!tutronal decision making. LIt is

e " iii :'-_' .

[ - N
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’ -~ - \\ .
) ° ° - - -
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DT D




is used to mount the argument for the judicial role within
the common law.

My thesis localizes the question of whether judges
always have a duty to find right answers to the question -

L4
of the commori law and I reject any a;tenpt to derive such

sa duty from tﬁe concept of law. In makiug'thesevpoints,
the theésls follows Philip Soper’s recent. theory of law at
two levels. ~F_irst,fI endorse his‘higbly original argument
that law; through the account of the citizen's Obliéatioa
to obey it, must be understand as a normative, not
-coerc}ve, enterprise' Second, and this constitutes an
attempt to completé his wér%.with my own analysis, ;,
incorporate my study of common law adjudication into his .
theory of Iaw. Finally,»the foil of the dissertation-ls
legal positivisﬁ“\ I try to shqn that the posrtivist

conception of ‘law. commits one to claim that a judicial

duty_to search fqr;right ansyers would necepsarily-be

. b

 frustrated and that this ‘copmitment. censtitutes a serious
. . . ; * e o,

- . .

deficieacy in their theory.
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—~ ) INTRODUCTION
. > . .. . ‘ ) ) ‘

.WiEh the publication of H.L.A. Hart's The Concept of

. N}
Law in 1967, a new e2ra in legal theory was bégun. Ronald

Dworkin's critique of Hart in 1967 in "A Model of.Rules"

staked out a place for an official opposition. FMuch/

}rggmenta;ive water has passed under the bridge since’

"then. : _ , . e

A Y

By the time of ?wo;kin‘s response, Hartfs‘statéméﬂf
of'légal positivism had come to be accepted as definitive.
My thesis begins with the basic worry that Dworkin raised.

As an adjunct to his theory of law, Hart u;ed the idea of

judicial discretion in the sense of ‘judicial choice' and

. . “ .
‘while Dworkin conceded that the idea was crucial to any

variety of legal positivism; he saw it as a serious
conceptuai.deficiency of the theory. The positivist need
to invoke the idea of judicial discretion follows -from the
mos® fundament7z claim of the tﬁeory:llaw is a systeﬁ of
rules. These rules are open-textured and sometimes .require
judges to make choices as to their-ﬁeénings beforé the’
rules caﬂ'be‘applied. Fuf;her, the exercise of this
'discretion "is equivalent to a legislative function; when

he uses it, the juége is no ldnger finding law but making

.it..

a

Dworkin launched his criticism of the position with a
X 4

1
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conceptual point. He notes-that there is a sense of

discretion whic¢h is inconsistent’ with the sense the
'positivist needs. Disétetiaﬁ.can.be used to characterize
"judgements (Dworkin calls this weak discretion) as well as

.choices (Dworkin calls this strong discretion) and

accordingly the positivist must be precise in his use of
the term. Over a “humber Yof articles Dworkin also developed

an empirical criticfsm.'When judges justify their -

deCisions they always argue as if they are. making a

Judge ent 3s to a right answer. They never claim they are

making a legislative choice and yet that is precisely what -

the positivist says they‘must sometimes do. According to

Dworkin, this empirical inadeguacy of’legal positivism
exposes a devastating error in the theory. Judges always
make judgements as to right answers”because law 13 not a
$ystem of open-textured legal rules.

My thesis initially returns to the conceptual point
Dworkin raised in the essay wgéch laynched his long

running battle with legal positivism. I propose to

rehabilitate Dworkin's distinction"between weak' and strong'
discretion as the étarting Qoint for a study of ddty--

imposed decision making within institutiofal settings. I

expand on it to describe an' institutional sociallpraotice

of imposing a duty to make a judgement as to a right.

answer or to make a choice within a prescribed range. It

is argued that the practice serves important purposes and

-
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a primary objecﬁive of the first two chapters of the

dissertation is to construct a model of it which I label
the paradigm of institutional decision making. e

My étrategy is to explore a new avenue of axplanation
for why common law judges, at least, cbnceive.their task
gs}one that requires them 'to make a judgement as to a

right answer. Following Dworkin, I take this tdobe a

feature' of common law reasoning that-must be taken very

seriously: it cannot be explaingd,away on the basis of
otper theoretical commitments. As golf.Sartor;ug has
noted, dismissing or explaining away the fact that judées
argue 1in this wa} forces one to -make the unpalatable

charge that they are stupid, ignorant or hypocritical.

-« . .

° It would seem that if-the prevailing y
view that judges are legislators is
.correct, we must conclude that they
are either stupid, ignorant of the

- jurisprudential issues.involved or
~ hypocritical. None of these
' conclusions is very appealing.?

Through my, study of, duty-imposed decision makingsl
try to show that the activity of making a judgement as tao

a right answer can be based on the pursurt of a shared

social practice. Once this claim has been established, it

is ultimately linked to an account of the common law that

.is also based on the pursuit of a shared sense of purpdse.

«

B CEPE Y Sy -
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gense of purpose. Further, the impcsition and exeé&tion of

"a duty to perform sugh a task is a prevalent-institutional‘

PR
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common law judges have a duty to search for rig

I yse the link to develop the main line of arg nt that
;t answers

(I shall hereafter call this the right answe# thesis).

Judges recognize such a requirement in their perception,

‘even if unstated, of the purposes of co&mon law

adjudication and they acquire the duty to satisfy it
throagh taking up office.

Much terrain is covered between the initial purpose
accoupt of institutional decision-making duties and the
final destination. After I_introduce and argue.for the
paradigm of institutional decision making in chapter one,
I try to show the_;elevadce of such'an approach to the
problem of judic&al duty. I also offer an extended
explanation as to ﬂhy the right answer thesis I advance is
belief- based and why such a belief can be rationally
sustained even. when decisions cannot .be verified as

uniquely correct. . : "

3

Cquter.two extends the analysis, to ‘show how’ a

purpose theory of duty-imposed'decision-making harmonizes
with Philip Soper S purpose theory of law. Further, I also
try to demonstrate how decisions made within the paradigm
of institutional decision making are affected by the
duties imposed on the decision-maker. ) _

Chapter three c¢onfronts the most powerful  adversary

-

to my argumeﬁt, legal positivism. I try to show that, as a

' negative reaction to the right answer thesis, legal

L
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Yy
positivists would be universally hostile to it. I find the
loé;; of their hostility‘in the doctrine of fkustration.
Because the positivist use of the doctrine of frustratian

will inevitably lead them back to their own theory of law,

I am able to,direcily engage them with a counter-attack on

.thei}.theory of law.

'thapter four. uses RBpilip Soper s recent work to

critkcize legal positiuism as a theory of law. Chapter

———

f¢ur also incorporates my right answer the51s into a

fcdnprehensive picture of law. Using Philxp Soper s theory

-of law, two basié points are made. First, the judicial

duty to search for right answers is not derivable from the
concept- of Jaw. Second, and more importantly, Soper is

used. as prelimiﬂary support for the claim made in the

. following chaptér that the institutional role of a judge

in a common law system requires a search for right

‘answers,

' Chapter five develops the main line of argument for

the right answer thesis. I claim that the common law

cannot be fully comprehended without an understanding "of
-

the wa} judicial decisidn making functioni within it.
Through a synthesis of the work o£ Lon Fuller, Paul Weiler
and Ronald Duorkin I try to show why the conmon law most

fundamentally must be explained as a purposeful endeavour.

"I then connec thiﬁ pursuit of purpose to the right answer

thesis by AMowirg that the judicial search for right
. A ,
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answérs is integral to it. Because of a commitment to
'institutional right answers' (an idea I introduce in

chapter one), the judicial search for these answers is an

essential velicle for tye promotion of the purposes we

associate with tﬁk\;rational core' of the common law,

i.e., 1its dispute-settling function. Judges understand
that they are required to search for right ani;ers by
perceiving the shared sense of purpose at the core of
common law adjudication. It is hgfe that I use the
preceding study of the paradigm of institutional dec;gionA
making to co;roborate my analysig. All of this leads to
what may be the most significant ramification 5f the

present study. If the purposes commensurate with the very

--idea of common law can be found embodied in common law

judicial decision-making duties, -then, such a construal of
judicial duty may be requirea to preserve the institution
the judicial role 1; designed to serve.

Finally, I'should note that there are two other
contemporary philosophic positions on theée issues. These
are legal realism and critical legal studies. In the
course of the thesis I shall argue against legal realism
as a viable théory on two fronts. First, I shall explicate
the critique of legal realism developed by H.L.A. Hart
(his scorer's discretion.argument). Serond, I:shali
extrapolate an argument from Lqn Fuller that I find to be

an even more powerful rejection of legal realism. The main
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target of the critical legal studies movement is Ronald
Dworkin. Since my version of the right answer thesis seeks

to significantly distance itself from Dworkin's version, I

shall not consider this philosobhic position.2



I

* RIGHT ANSWERS ARD JUDICIAL DUTY

Section 1 - Dworkin on Discretion .-

.Rénald Dworkin's "The Model of Rules I" is a
réprintéd‘version Af one of the most famous and
influen;iél articles in medern legal theory.! 1In it he
uconteﬂas that_a gteciée understanding of the concept of
discretion is a necessary propadeutic to an accurate

portrayal of ‘judicial decision ma‘king.~ To this end,

Dworkin introduces the distinction between weak and strogg

discretion. The distinction has been adopted in the '

subsequent 1iterature and accordingly, a brief statement
of it shall serve as the point of departure for my
discussion of the assignment of decision-makidé duties
within an institutional hieratcby.‘

Although Dworkin's analysis breaks the meaning of
discretion into three senses,z'for my COncerns, what'can
be diStilled from the approach is the basic distinction
betwe:2n weak and strong discretion3: a we?k discretionary
decision is a judgement and a strong discretionary
decision is ;he making of '‘a choice. It should be noted
that the distinction is not intended to exhaust the
1egitiméte usage of the term 'discretion’. For example,

S . . o
‘discretion' can also be a synonym far 'prudence’.

*

.. — 8 ) ‘
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Dworkin's concern is to distinguish between two different
types of discretion that could be used by a decision-maker

to reach a dec .
The clearest example Dworkin uses in his discussion Y

of discretion illustrates the point..  He depicts two

-~

different commands a‘lieutenpnt could 1ssue to his T

°

sergeant. According to Dworkin, a sergeant who is

-

instructed by the lieutenant to pick his five aést. 4 %

experiended men for patrol would be-exerclsing jddgement'J

he must decide who are the five most experienced‘den.

~ Sometimes we use 'discretion' in a { . s -
weak sense, simply to say that for Co

. some reason the standards an official
mnust apply cannot be applied
mechanically but demand the use of
judgement... Thus we might say, "The -
sergeant's orders left him a great

deal of discretion”", to those who do
not know what the sergeant's orders

were or who do not know something that -
make those orders vague .or hard to -
carry out. It would make perfect' sense . .
to add, by way of amplification, that

the lieutenant had ordered the . -
sergeant to- take his five most

experienced men on patrol but that it

was hard to determine which were the

most experien.ced.4 : :

A
-

If the sergeant is instructed to pick any five men then He
is to exercise chotce, by which one means

‘His decision is not controlled by a

standard furnished by the particular
° authority we have in mind when we

raise the juestion of discretion?S

In Dworkia's view the gquestion of who are the

-,

-
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Jg delegate responsibilities to subordinates for which they

- - 10
eergeant's five most experienced men controls the decision
in a categg;ically different way from the .case ﬁhere'the
sergeant is invited to choose any five men. It is this
feature.o; control which is’ intended. to distinggish weak

. from strong discretion. In the wel)k case, the*decision is

controlled by the standard 'most expexriénced' and in the

strong case, where the sergeant may choose any five men,'

the sergeant's decieion is not controlled in the same way.
In the latter case, all the standards do is stipulate that
the sergeant may choose, to a total of five, any of the
men from his platodn. Thus, one can distinguish
discretionary judgements (weak discretion) from

»

discretionary choicgs (stronq discretion).

-

Section 2 ~ A Parada.-'of Institutional Decisioa Making

Because of thelir respective positions ‘in an
institutional hierarchy, sup&riors <£an_assign to sub-
o

"ordinates responsibilities ‘and duties that, they do ﬁgk

personally possess (e.g., committee chairmen) or tgélfoan

are.personally accounta e, Organizational charts (the

senior vice-president- sgbordipate to the executive

v

vice-presiaent) and'jobzdescriptions {(the secretartal

staff will report to the operations manager) thus

exemplify more than a: "pecking order". They establish a

P
-
. o
v
F .
’ : ’ ‘A
i
. é
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. hand waf'tq describe a deé¢ision where the decision maker

1

system whereby responsibilitieg_are distributed through-

. ont,tﬁe.drganization. Thus, oné may acuire responsibili-

tios by taking up a position vithin the hierarchy or one

nay be assigned responsibilities by one's-superior. Given.

one's position in the;hierarchy,.onq has a duty to

discharge the responsibilities either chﬁi:ed-pr
assigned.. In tﬁis.study, I propose to foc&é on the
assignment of duties. that require the mgking qf‘a
decision. The decision may be all that is required (e.g.;
aetermiqe our proffés for this éu;rtét) or it may be the
pfecuréér to furtheanétivity (e.g., ﬁ@termine our profits
for this gquarter and-reinvest them). _ -
.As a result 6f Dwofkih’s analysis of discretion, we
can see that there aregtwo very different types of
decisions that could be ;ssigned within institutional

hierarchies. The phrase 'weak discretion can be used as a

short hand wvay to describe a decision where the decision-;

maker is required to make a judgement as to a- right answer

and the phrasq 'st;ong discretion' can be gsed as. a shortf

is required to make a free or personal choice within the
bounds of a prescribed set of oétions.

o}

I shall'call the institutional social practice of,

imposing a duty ta mgke one of thase two types of

decisions a garadign of institutional decisigg making
(PID).5 An importént objectiverof tbn~£irst two chaptars

.

eane
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is both to describe,how'this‘practicL functions as uell as
. ~ RS

‘to explain why it has been -devised: Before doing‘sof'l"

shall first describe the constellstion of authority and

duties that are involved in the use of the practice.

Dvorkin s military examples will prove quite useful to
develop the exposition and accordingly I shall make
extensive use of thenm eveq though my anplysis may
radically depart from that conducted by Dworkin. Further,
I shall retain Dworkin s weak/strong nomenclature to

distinguish .the two forms of decisions under study.’

Aamou'r! um DUTY N

’

When the sergeant is instructed "to take his five

most experienced men on patrol" he .is assigned the duty

to make a certain Rind-of decision; one that requires him"

to make a judgement as to the correct epplication of the

" standard most experienced‘ Fgrther, presuming that "he
. A .

did not already possessi'the auythority to decide who poes
‘op p;trol, he‘is alse o:in;iauthdri}ed to make this
deéeraination.l The pexmission to act upon the
authorization necessarily tollows from his’ assigned duty
“in that it is always implied that one is permitted to do

. - - 4

'what is required for the performance of one s duties.

—ﬁowever, although the se:ge&nt can claim to have-acquired.

authority by virtne .of his duty to nake the judgengent,

r

-a—

B
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this authority does not function as a privileée, i. e., in
ordet to satisfy his duty to deéide he mnst exercise his
right to decide, Suppose thoﬁgh that the sergeant had the
authority to make ‘the decieion as to who goes on patrol
prior to receiving the>d1rective.’AIn such a case, the
sergeant doeseeot aeeuire'an 8pthority through the

directive although the. issuance of the directive may limit

“+hat authority (he-must take his five most experienced

men) and obligates‘him-to'exerqife.it.

In any case, within insfitut;dnal settings, sub-
ordinates can be aseigned the thy to make a judgement as
to a right answer and in this'sectﬁon and the nexg, a

great deal of effort will be expended elarifying the

nature of the assignment via a descriptidn of the purposes
i e
dasociated with it. I shall hereafter -use the phrase "the

employment of the weak variant of PID“ to describe the

jmposition of a duty to make a judgement as to a right

answer when it also includes the granting of an,

authorization not previously possessed by the decision

maker to @ake the decision. It should also be reiterated

that the authority is non-optional in that the decision--

maker must exercise the auvthority to perform the duty. I

will ignore those cases where a pre-existing author{éy has

been included in the assignment. I do so because the cases

"where an authority to decide is granted when the duty to

make the judgement is imposed represeqt the weak variant

. - » . , -
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‘ already possessed it). Further, the dynamics of his duty

'dec1sion—mdker is authorized to make a personal or free

© . on the.subordinate‘of 1) the duty to make a decision when _

in its most complete form,

Dworkin's example of strong discretion, "Take any

five men on patrol”, can be used to illustrate the‘

assignment of the duty to make. another kind of decision:
one that requires a2’ ' choice from a set of prescribed t)
options,. Here I ehall elso stipulate that the
discretionary decision-maker is granted the authority to

make the decision (again ignording the case where he -

—_ - : ™

to exercise that authority is exactly the same as in the .

weak mode. What distinguishee the strong mode from the
weak one within the paradigm is that in the former the’
. e .
choice. However, since the duty to make the decision is
presumed;to requifey him to exercise that cﬁoice, i.e., to .
perfédrm the duty he must make a choice, the authority to
choose is logically entailed in the duty €o decide. I
shall- hereafter use the phrase 'the employment of the

strong variant of PID" .solely to describe the imposition

2) there is also an adthorizatioo to make a choice out of

a set of prescribed options and 3) by way of implication,

_ the subordinate has a duty to exercise that choice. As in .-

the weak mode, it is also stipulated that the subordinate *
is granted the-authority to make tﬂe decision aﬁd he must .

exercise it. - . . ‘ N
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It should bejnoied that the idea of choice is being
used heré in a technical way. In a point I shall elaborate.
on in secticn three of chapter two, any choice is subject
to éhe constrajints of rationality, fairness and
effectivehess. Furtﬁer, even when one makes a judgement-as
to a right answér one may well have to choose in fhe sense
of Belectiﬁg. For example, when the sergeaht'is commanded
"Take your five most‘experienced men", an informal way of
describing the decision would be to say that the sergeant
must select those men who are 'most experienced’'. More
formally, théugh,,he does notAQave the éower_to select any‘
men he wishes; he must base his selection on the judgement
as to who are the ‘'‘most experienced men';‘Hence I shall
reserve %ﬁe idea of choice éb describe.'free of ?ersonal
choices', i.e., those acts-offselecting from a range of
brescribed options where the decision—maker chooses

according to his own wishes subject only to the

constraints of ratiocnality, fairness and effectiveness.

METHODOLOGY ]
The principle preoccupation of the first two chapters

is to explain-why the social practice I have Ytabelled the

paradigm of institutional decision mhking has been

Ccreated. My strategy is to explaih the need for the

paradigm in terms'ot’the‘purposes the paradigm has been
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devised to serve. However, following Adam Smith and David
Hume, Tﬁ aescription of the social practice ;s a rational
creation do»s not commit mé to find a.ratipnal creator.
Rathemy I ﬁeed.only isoclate dilemmas Znevitably
" encountered within institqtions which the practicé
.surmounts. Thus, one akéounts for the way in which the.
practice functions as a rational activity‘by dgscriping

the way in- which it constitutes a rational response to

these dilemmas. In Anarchy, State and Utopia, Robert
Nozick approvingly cites the Adam Smith invisible-hand

argument as an illustration of this method of explanation.

*An-invisible-hand explanation explains
what looks to be the product of some-
one's intentional design, as not bein
brought about by .anyone's iatentions.

The Humean version of ,this methodolecgical approach is

"used by Hart in The Concept of Law to explain the origin

of the law of contract. Hart argues that contract law is
founded on the social convention of romising. This

practice in turn was devised as the response to the

-

scarcity of resources.

The same inescapable division of .
labour, and perennial need for co- '
operation, are also factors which. make

other forms of dynamic or obligation-
creating rule necessary in social

life. These secure the recognition of
promises as a source of obligation.,

Following Hart, I shall begin by explaining how PID is a



. 3 T _ 17

response to contingent necessities encountered in social
life. Once the point of the practice is understood, we are
far better equipped to clarify how it is used.

The way in which I argue for the emergence of the

paradigm as a rational solution to institutional

necessities is also inspired by Hart. Although Hart's
objectives are diffegent, agd his focus 1is restricted to
judicial decision making, he also makes an argument which
comeq_close to my approach. Accdrdin§ to Hart,‘ihe

interpretation and&ence application of rules will dlways

have an area of uncerfainty because of the very nature of

both &kanguage and social life. Not all situat%ons where a
legdl rule may have applicatjion can be'anticipated when
the rule is drafted. fur;her,_gherg is always the
possibility of calling into question the(meaning of the
key terms in the gﬁle (this standing possibility is
labelled the rule's open-texturej. , f

An example that Hart uses to‘illustrate the analysis
is fhe rule "No vehicles in the park'. Many circumstances
can De genegated where the application of this rule is
unclear. Are children's bicycles to be aliowed?-Are
ambulances 11'\\ an emergency to be prohibited? For Hart
when the judge decides the application of the rule in
answer to these quegtions, we will (as a legal group)
obtain (a) a more settled &eaning for the term and (b} we

will have further articulated what we were trying to



18
achieve through’ the introduction of the rule.

When the unenvisaged case does arise,

we ‘confront the issyes at stake and

can then settle the question by

choosing between .the competing

interest in the way which best

. satisfies us. In doing so we shall
have rendered more determinate our
initial aim, and shall incidentally
have settled a gquestion as to the
meaning, for the purposes of this rule
of a general word.

Hart characterizes this process of deq}sioq»making in a
npvel way; he describes the mandate of the courts ‘as

analogous to the function ok an administrativelbody which

-w
-

* has been empowered by.a legislature to regulate a certain

area of social or commercial life. A
This function of thercourtstis very
much like the exercise of delegated

rule-making powers My an
administrative body.11

-

LY

Admittedly, I vary jfom Hart in that I advocate an
anal}sis-of a dhty—{mposing paradigm within non-legal
ifstitutional life as a necessary precursor to a thorough
assessment of judicial decision making. Nevertheless, evén
thdugh the domainr of the enquir§ is altered and’broadened,
~much is borrowed from Hart's perspective. For Hart, judges
sometiﬁes musi make choices in. applying legal standafds
because of two exigencies; (1) most langdage is open-
textured,'and (2) the.manf circumstances 16 which
decisions must be made cannot be fully anticipated in

advance. My argument exploits this theme to the extent

" that it seeks to explain the purpose of the paradigm of
\
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- institutional decision making in terms of the needs that

the two variants of the paradigm are believed capable of
- . - -

serving.
I Qhall conclude tﬁds section with some remérks
intended‘to ‘clarify the relationship betﬁeen the

epranation-of the paradigm and the specific instances

where-the duties that fall within. the paradigm are

imposed: In so doing % shall restate the main liné of
argumént'tb be developed in this thesis.

One must distinguish between ,the imposition on a
person of decision-making,duties and the explanation of
;hy sd&h_an impositio? can take place. Whenever I use the
phrase the employment of (strong or weak) PID I am

refer;fng‘to the discrete act whereby one pergon uses the

.paradigm to impose a duty on.@nother person. The

assignﬁent';ntails three thinés; the duty to decide, the
aufhorizatigﬁ.to gecidéyang the duﬁy to make a\judgﬁent as
gdfa right answer or nge a cﬁoice. Howeyet, eﬂﬁigz;;nq
%py thesezﬁecislqn-makihg tasks exist and can therefore-be

assigned is a separate questidon. This distingction is

critical to my thesis because within institutional
hierarchjes thefe is a sub-set-of weak PID that exists

"- . . " . . : )
_bdcause of a shared sense of purpose. I shall conduct a

‘protracted analysis pf this mode "of weak PID to

\“i

‘Eo;robéttte\my'claim that the judicial search for right

‘hng;bri within common law can’ alao_pé derived from a

- ¢ * e ’ )
. ] . . . .
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.the last section of this chapter.

shared sense of purpose,)?

Finally, I should note that I do not intend to find a

congruence between the paradigm I am about to develop and
the common law judicial role. Rather, my overall strategy
is in line with that employed by Philip Soper in A fﬁeorx
of Law. Soper cites a social practice that has been
reified in the common law (the uajust enrichment model)l3
ae empirical corroboration for his explanation of why the
citizen's'obligation to obey the law can be derived from a
shared sense of purpose. For both Soper and myself, the
plausibilitf,of our analyeis of specific situations in
which humans construe themselves to have dutied 1S

bolstered by finding analogous duties agising from ongoing

social practices. I shall clrcumscribe'the limits to the

- analogy, and thereby delineate its- explanatory pdVer, in

In sum, I support my analysis of the common law

.judlcial role by find;ng that other institutions are

capable of a similar formulation-of decision-making tasks.
Hehce, the social practice analysls constitutes the
empirical data to corroborate my forthcoming de;crlption

of the judicial search;for'right answers within the common

law. However, in neither the discrete case nor the
-institutional role case is the existence of the task of
'searching for'4 right answer explained ln terms of an act -

of assignment; in both cases, it is.explaﬁned in te:mi}ot

-
L]
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‘a shared sense of purpose, It is "just that the discrete

case provides us with a more pé}spicuous appreciation of

what this shared sense of purpose is.

a

&

Section 3 - Assignment and Purpose

I shall now examine five salient featurés of ﬁID. The

~ first three and .the fifth all describe ways in which PID

functions~;s a rational response to problems encountered,,/—’—“-\\
withiq institutions. Cnce these problems are seeﬂ to be an
inevitable feature of institutional iife, one can
appreciate whyg,the social practice has emerged as the
rational response. The fourth feature of PID describes an
essential requirement. necessary for the successful
employment of the practice. ‘

This section shall discuss the following four:

13 Pragmatc Problem-solving

. 2)- Expertise

3) Difficult Situations

4) Joint Understanding . ‘
The fifth feature of the social practice is most typically
allied with sub-set of the weak variant of PID-that I have

, already referred to. The nexé sectién shall f?cus on weak

PID, and therefore the following feature of PID will be
1nteq£&ted into ;ﬁié:aiicussion:

.5) Co;trovetsy and Right Answerg _ ' .
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For the sake of them;tic unity, the problem of

fruétration will also be introduced in the next section
but only insofar as it pertains to yeak‘PID. A more
comprehensive study of the idea of frustration will be
conducted in chapters two and thfee; It will become
apparent as the argument unfolds that the ide; of
fhustration is critical to the legal positivist rejection
of the right answer thesis. The topic will thus be

accorded an elaborate treatment.

(1) PRAGMATIC PRdhLBH SOLVING

Put broadly,‘PID exists as a étagmatic problem
solving strategy. Through the use of it, the duty to make
a decision can be imposed as part of an assigned tﬁsk.
This enables the assigner to simplify the instructions
given to perform.éhe task. To this end,,the.eﬁployment of
the strong,GaQiaﬁt can be quite handy in an organizational
hierarchy (corporation, government, mi}itar&, etc.);’it
enablesva superiog,quickly and easily to get something..
done by formulating an assignment. All he has to do 15
issue a diréctive that provides standards that
circumscribe a range of prescribed options from which the
decision maker can make sa choice as a precursor to the
performance of the taak.ﬁ In this way the lieutenant can
réstrict the serqeaﬁt.tb a patrol, of only five men while

simultaneously obligating the sergeant to make the

-
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d.cisioﬁ aﬁd authorizing-him to make a choice; All of this
fbllovs‘};on issuing the directive “Take any five men on
patrol”. -The weak variant of PID can also be used to serve
this same task of simplification. Consider the case within

the business realm when a vice-president instructs his

' .

marketing manager to conduct a marketing campaign using
the standard "least expensive communications medium”. The
vice-president can gquickly divorce himself from the
exebption of the campaign by leaving it to the manager
both'to determine the least expensive medium and to
supervise the campaign.
As already stéted, the theme I will seek to exploit

is phai purposes for which PID has been devised are

revealed ‘in the institutional needs it is desiéned to

ser;e. 66;e these needs are isolated, we can understané

better the nature and function Qf the social practice.

Dworkin's example ofﬁfhe lieutenant/sergeant relationship

'provides a useful case study to pursue the point because
the institutional needs the bractice serves are

.exemplified in the strategic considerations eﬁtertained by
the lieﬁtenant. Of particular importance from the vantage

point of the lieutenant is ;Lether it is a sound rational

+strategy to employ either the weak or strong variant of
the paradiqﬁ. He must envis::e both the circumstances in

which the directive would be”applied as well as the result

he wishes to obtain. For example, 1if he knows that a
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unique result doeS'qot exist ("pick the tallest man"™ when

three are tied) then it'would be irrational: or sinister to

demand. that the sergeant find one. Further, it would alao
be superfluous to direct the sergeant to make a choice
when hg knows the circumstahces do npt support one (unless
he wishes to patronize.the‘sergeant3. Thei;ype of
situation’ in which the practice wc;uld be used reveals its
operation as a rational activity. It will be claimed that
both modes of PID are employed to mauage or reeolve
concrete problems and that this”activity can be unde}stooa
through examining strategic-.considerations that compel
superiors to use it. There the purposes of the social
practice are most perspicuous. .

Let us begin by considering the point of the
lieutenant's use of PID when he instructs the sergeant to
chédse his five most experienced men for patrpl. The
lieutenant's position in the institutional;hietarchy

enables hirrhto impose duties. Through this means he can

delegate responsibility as a way to get on in a-

complicated world. This allows the lieutenant to manage
his responsibilities by obligating his subordinates to
perform eertain tasks. In the case of the use of PID, tﬁe
1ieutenaul solves two prublems. First, he .circumvents the

bother of making the decision himself; after all he could

have picked the men. Without the capacity, a busy .

lieutenant forced to perform personally all his duties

L]
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could be quickly overwhelmed by'gﬁgm, and unable fo dg his
job,14 A second connected problem he solvés is that he can
use the impositfon of decisi;n;makiﬁg duties ;s
spbstitutes~for.more detailed directives. For exagple,
instead of doing it Primsel€f, the lieJEenant could also
have issued~a<high1y deﬁaiied direc{ive specifyin; in
pains}aking.clafit} what he -wanted done. Using either weak

or strong PID serves as effective substitutes for such a

. time-consuming and generally unnecessary process. However,

and this is significant, thef are not just a short-form
for detailed orders; they transfer the responsibility to
the subordinate of tqa')ting a deé‘ilsion (typically as a

) ¢ .
precursor to the performance of another assigned task).

The aséigni;§ of décision-making dutiies is useful
within an institétional setting because a superior can
engsure that the decision magde by the subérdingte ;s
ngn—op:ional. So long as the subordinate maintains his.

- v -
position in the hierarchy, he has a duty to decide as

«directed. Of course, in a mtlipary setting the refusal of

the sergeant to execute a decision might have far more
dire consequences than in a business or government setting
where one can just leave the job. Battlefield commissiens
may be rare but battlefield re;ignatibns are even rarer.
Common to all institutipnal hierarchies thouéh is that the
subordinate has the duty  to perform thehassignea task by

vaftue-of his relationship to the superior issuing the



-

-
. [

26

directive. This relationship enables the éuperior both to
assign and transfer, responsibilities whereby ‘the

subordinate has a duty to perform certain .tasks.

Fd
.

LY

(2) EXPERTISE .

Not oﬁly canp PID simplify the assignment of
responsibilities, it also supplies an efficient vehicle ﬁo
rely on the expertise of subordiéates. Suppose the
lieutenént contemplatés that the determination of who are
the five most experienced men will be easy, i.e., it is

known to the lieutenant that the sergeant's platoon is

comprised mainly of green recruits. in this case, the

lieutenant Ean use the social practice to simplify the-

instructions to perform an easy task. -

Besides being‘dn eminently practical way.to make the
assignment df a task easier, it can also b;’used in those
cases where the anticipatef’facts $r Project to be
accomplished are complica&ed enough that it would be
difficult for the assignor to specify in great deta;l what
kind, of decision he wishes made.vThé standards to be
applied may be sophisticated (i.e., describing the project
requires abstract language) -or the facts of the case ﬁay
make theif,appligﬁ;;on arduous. -One, or both, of these
obstacles can be aﬁt}cipate& when PID is used. Further, if
the superior %s not sufficiently articulate, he may have

no option other than to make the decision.himself,'thereby

-
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embroiling himself in the task at hand, or use PID.
Alt;rnatively,.even if he is eloguent, he faces great
disutilities if he attempts to issue a straight directiv‘e_
(1.0., one that does not require the subordinat\~to make a
decision). Unless there are other pressing considerations,

it would be an unnecessary waste of precious time tp do
so; The ;uéerior need only, employ the paradigm .as a means
to rgly on the expertise of the subordinate. FqQr example,
a c_ity mayor may empower the pollution control expert to
determine whether a sﬁog is a health hazard and theq'
direct the'expért to - announce his findings to the"press.
The mayor may be aware that the task is easy fqr én expert .
but it is nonetheless’ imposqible for the mayor to assign
thé task in-ény-ﬁay gther than the use of the ;eak mode of_
the par;d!qm. | _

_ Once again, it can be seen that thé imposition of the
duty to make one of ‘the twp types’of decisions té'simplify
the assignment of responsibilities‘is an inherently
pragmatic activity, i.e., it is an attempt to find
workabf% solutions to practical problems. Further, and
this will be 1mportant.in the study of deicial Qecision
making, the use of the Social practice as a mqnagefial
tactic extends beyond its value as a timewgaving

substitute for direct orders when these prove to be

inconvenient. In some cases, it may simply he impossible

for the assignor &0 anticipate all of the facts that enter

- . . ~



st

formulating a siraight order. Moreover, he may- alsq be‘
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‘into the decision thereby making him incapable of

' v

incapable of issuing a straight order where he does net
possess the expertise of the subordinate. Here the use of
PID is a useful wa} to direct the sqbordinate to use his
expertise in the performaﬁce of a task. Of course, it
could also be a combination of both inconvenience and

incapacity,. but in _any event it is generally a pragmatic

affair. As a corollary, and .again this will be 1mportant

when we come to judlcial decision making, people are not
likely (if at all) to have decision-making duties imposed-

on them to make e%ther hypothetical or abstract decisions

in situations divorced fram concrete probleﬁs.

(3) DIFFICULT SITUATIONS

' Within the;weak variant of the social p:actice, the
asslignor could anticipate that the judgement as to the
right answer will be di‘fficult to mike. Although Dworkin
does not dwell on this point, he too recognizes it. In.
his description of weak discretion, Dwerkin asserts that a °
sergeant who is told to pick his five most experienced men

could have difficulty in doing so.

uld make perfect sense to add, . b wa of
amp fication, that the lieutenant ha ered

. the sergeant to take his five most expetienced
men on patrol but that it was hard to determine

which were the most*experienced (my italics).

Dworkin thus insists that discretionary judgements can be

-
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difficult., Indeed, this is the very point of Hhis

introduction of the idea of weai discgetion in the first

. place. The possibility'had'been camouflaged because it

had been assumed, prior to Dworkin's analysis, that
discretionary decisions necessarily entail a choice.
Pworkin tried to show that this assumption was wrong.

From my perspective, cases where the assignor

anticipates the designated task to be difficult

illustrates the parameters on Ehe use of the paradigm to
deal with the intricacies of social life. " The more

‘ ] .
eomplieated the anticipated task, the more likely the weak

_mode will only be employed if the_task is thought to be

serious, i.e.; important. When the assignorﬁknews the task
is not serious or trivial and that the making of the
judgement would be difficult, he cannot use the soc;al
practice without. contradicting the justification he would

otherwise make for employing it. . Just as the assignoy can

:argue that PID is justifigbke as an efficient way teo
- - -3

problem-solve, so too the executor. of the decision could
argue that it is inefficient and .therefore, contradictgry

to demand he expend the effort to make a_judgement as to 5

‘right answer when the task is difficult but unimportant.
Since the need to rationally manage the complicatjons
. .encountered in daily life'jnstffies the use of the social

practice, this also constrains the assignor to impose such

‘duties only for serious tasks.16 Hence, aside from abuses

[\
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by the assignor (e.g., to harass the assignge) or the
failure of the assiénor to anticipate the facts correctlf,
the use of the weak wvariant of PID for the performance of
difficult tasks signals that the task is also deemed to be
serious. I will return to this point in the next section
where I connect it to the idea of ‘'institutional rigﬁf

answers'

(4) JOINT UNDERSTANDING
The emphasis I placed on Qee seridusness of difficult

judgements within the parédiqm of institutional decision

making anticipates the discussion'oé the context in which
the assignment takes place that I shall discuss in the
next chapter. But it‘also lays the groindwork for
circumventina objections to a purpcse approach to duty
impossd decision making. On=2 could question the

reliability of assuming that a joiant undersEEndiﬁg exists

between superior anq subordinate of the duties that have,_

been assigned. If the imposition of duties is Gncertain,

this undermines the. relevance of PID to the problem of

judicial decision-making.duties.

In the case of the sEfong mode, such a possibility

éan be considered with a variation on the military

-
- <

examples I have been using. Suppose the lieutenant

dirécts the sergeant to "Take five men on\pﬁtrol" but

gives no thought to the need of the sergeant ‘to select the

<
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men, VIn thio)case (as in Dworkin's example: "Take any
five men"), it §s necessary for the sergeant to choose the
men in order th;t he perform an assigned task but it could
be argued that the duty that is assigned to the sergeant
is restrictéd to his duty to go on patrol. One claims that
the need to make a decision here will merely arise as the
result of_aSsigned duties because neiﬁher the superior_nor

‘ . s
the subordinate contemplates the need to exercise a choigce

-

or make a decision. Whgn such a. case arises, ﬁhe most
that could be said fB;that the subordinaté took on the
responsibilitx;?br making the decision by exerbising a
choice but that ﬁe had no duty to do so.

Even- if éhe above~argumeﬁt is cdrreet, ag it stands
it is inapplicable to thé situatiéns wherg.a duty to
decide is imposed. Once this'modificatiqn is introduced

into the example,ai; no longer undermines the comparison

‘of the social practice to common law judicial decision

making. If there is a duty on the part of the decision-
maier to deéide, and the languagé of the directive is such

. that it cannot be implehented without a éhoice, then the .
~authorization to make the choice is necessarily implied by

.the duty. to decide. One can §}way§ infer from the

assignment of a duty that one is permitted to perform that
duty. Herein lies the joint understanding that must obtain
between the superior and_ subordinate as to the

authorization ta make a choice; for, the assignment of the
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duty to decide would not be rational without it. Theif

joint familiarity with the social practice enables the

decision-maker to infer a tacit authorization to make a
»

' choice when the *language of the directive makes this

necessary.

One might attack the weak variant #sing the same
tack..One could argue that the need to make a judgement as
to akright answer could result as a consequence of
assigned duties when the issuer of the directive has given
no thought to the need to make such a judgemenﬁ, It might
be useful to refute this objection as a way to téinférce
the joint cawareness of &he obliéations and authorizations
that occur within_institutioqal'decision making.: In so
doing, a potential objéction to the weak variant of PID

can also ‘be preempted..

Again, the point _can be analyzed”by varying an

- example I have alreaay used. A marketing vice-president

- . e . 4 .
wants -to launch an ad campaign and he assigns the task to

the marketing manager with the instructions "Use the least
4
expensive medium". He does not ask the manager to

determine the least expensive medium because hé mistakenly
thinks the marketing manager possesses, as part of "his

repertoire, the knowledge as to the least expensive

- medium. Here the vice-president mistakenly has assumed

‘that there is no need to make a judgement. Thus, he has

not imposed a duty to make a judgement as to a right
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answer. Furfhér, it is possible fhat the Qubordin;te id
aware of the superior s error and yet he proceeds to take
on the responsihility of making’ the judgement as to the
correct medium. 1In_.such a case, one could say that the
subordinate gﬁdq the -judgement but had no duty to do so.
e Evenffhouéh such a case is perfectly-conceivable, it
alua&s leaves subordinates vulnerable to tﬁ? charge that

they have arrogated responsibilities to themselves. 1In

sQme cases, the decision-maker's superior may respond to

3thi§ arrogation with indifference or a mild rebuke.

Suppose~thougﬁ that the decision is a seriousfbnq (there
is a~lq£‘of ﬁoney at stake) ané’é difficult one (it will

take a lo® of time and manpower to determine the least

expensive medium). In such cases, subbfdinates typically

'will seek clarification as to their authority. 1In serious

. and difficult cases, decision-makers are galvanized to be

-

clear as to what they have a duty to do -and what they are

. %
aythorized to do. In sum, possible confusions as to the

. scope of the subordinate's duties are far more Pplausible

in'hypothetical, abstract examples than they are in real,

~conéretq cases wherq superiors and subordinates struggle

to «each a joint understandimg as to the assiéneg duties

and- authority. In particular, as the examples pne cites
come closer to approxinating serious and difficult cases,

‘the_uncertatntx insdsted g;.evaporates.

“'- ‘ * . . s ) ’

, Y}.'
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Section 4 - Right Answers and Purpoee cJ,’d
The quickest way to delegate responsibilities in PID
is to impose a duty to make a choice; the superidr avoids

the need Eo“formulate specific standards bf stipulating a

range of decisions that the decision-maker can make. The
subordinate has the authority ®o make any decision that

falls within that prescribed range., Such is the case where

the lieutenant directs ‘the sergeant to "Take any five -of
your men on patrol®. Herefthe duty that is imposed on the

-sergeant permits him to gloose any men he wishes from the

-range comprised of all th¢ men in the platoon. Perhaps it
is because this is tjm fost obvious way to delegate'thet

. Dworkin felt"' it neces. ry to insist that free 'choice is
not the only discretibi;that can beé exercised.

The availability Af weak PID extends the options

avatlable to the superior and broadens the usege of the.'

.social practice. This section will describe the sub-set of
weak PID which exists exclusively because of a ghared
sense’ of purpose. I have alteady noted the imﬁﬁftance of

BN

ttiis mode of weak PID to my thesis and I shall now examine

it in some detail The same shared sense of purpose that.

sustains its existence can also be exposed through a

description of the objectives the superior inthnds to
accomplish by using the social practice. Since my thests

will mltimately argue that the broadly construed

* -

~ .

-
-
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objectives of common law adjudication are compatible with
the purposes asﬁoctatsd with this mode of weak PID, the
present section heralds important arguments to come. The

next section will draw on the present discusflon to point.

TR - éhe way to these conceptual consequences for legal theory.
[ J .

- INSTITUTIONAL RIGHT ANSWERS «

The last section made much of’the fact that the use.

'~%,. of the.paradigm of institutional decision making can
. short-circuit detailed instructions for the achievement of
. specific objectives. Given the_problemdi‘rd.structures of
| institutigna; hieraréhies, this makes it a particularly
attractiye way Eo assign duties. I shall now argue that
PID's usefulness for .institutions is further enhanced

' because the weak mode can gb used by superiors to
- perpetuate the basic values of the institution. Employing
the weak mode enables a superior, in an economic bay, ta'
direct a subordinate to perform a task thle simultanéous-

ly promoting and sustaining the values and objectives that

are indigenous to the institution. The social practice

a

. _ effectively does this without requiring an explicit
‘5.Jh-ln#ocatidn of the institutional values and objestives.

This feature, of institutional life is most oveftly

—;anitest in tFRe canception of what counts‘as a. right

answver for that institution., Since different institu=ions
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can have different basic objestives, on this point alone,

" what will couhtias a right answer can vary with the

institution. f?&& fﬁr:her exemplifies the concrete,

practical nature of the paradigm and why it is
particularly apt #n institutional acﬁivity. To give an
gbviou§ example, suppose a church wishes to invest its

liquid assets in the stablest currency available as a

hedge against inflation. The clericfgssigned'the

™ v

responsibility of making the investhent}&iscéxersfiﬁag

South African Kruggerands are the most immune to inflation

with~§wiss Francs a distant second. Given the church's

policy on apartheid, the cleric opts for the Francs.

A more”subtle way the search for right institutional’

answers occurs is when specific institutions have a

commitment to specific, generally unstatéd, values.

a.:p'pose a cle::icc is directed to streamline the

administration of the head office of a.lqrgé church .

organization. He is told to .limit drastically the number

of personnel while maintaining the same head'officé

functions. The assigned quota makes the cleric hard

pressed to meet all the administrative demands the

. organization must fulfill}f Thus, he realizes he should

retain only personnel who.can sustain a heavy workload and

withséand eno:mous'pressuré. Howev‘r, in conducting the ”

paring down the cleric must, bécahse;of thé nature of the

institutibnf make the decision withhcompassion. This may

"\j

-~

-
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force him to retain staff who cannot do the job but who

b 3

o
would .be emotional'y crushed bygglismissal. Contrast this
selection process with that done by a business exécutive

>

who 1is mandated to perform the same task within a
ruthless corporation where profit is the only motive.
.Cpntrast further both of these cases with an ekecutive in

a corporation that places a great deal of emphasis on the

deve;opaent of its junior employees. The right decision

'for eabﬁ‘of these three institutions would not be ‘the
s@me. .ﬁter 'tte personnel reshuffling, one is likely to
'T!dg gquite difgerent rosters in each of these institutions
ranging fram-dead wood to hard wood to young wood.
Thus,\for'institdtional decision making, what counts
as a right answer may require a reference to the nature of

the institutional enterprise. Such a reference is a

natural extension of the purpeseful nature ‘of imposing a“

duty to make a,jhdgement as to a right answer and there-
fore enhances the usefulness of this variant of the
‘;paradigm’withfn'hn institutional setting. The social
practice spans the vast divsrgence of values and
objectives  within different institutions by providing a
means for each to obtain "institutionally right answers".
Such answers are. justified as correct because th%y best
embody the values and objectives of the institution: it is

not necessary tﬁat these answers be justified as morLlly

right.

-
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(S) CONTROVERSY AND RIGHT ANSWERS

_ - -wWhen the assigned decision has seriocus ramificatiohs,
the use of weak PID by the superior is especially useful

. because it ensures that such decisions preserve

_ institutional values. In this regard, it provides an
efficient vehiqle to circumscribe the meaning of the
assigned standards in a cmerehensive way. Weak PID also
performs another important function. It ensures a high
levél of competence on the part of the deciéion—maker when
the hecisfon is expected to be difficult, i.e., it is
aﬁsumed that it will be an arduocus ta;k to apply the
\
stendards to the anticipated facts of the case. Because of
thfs difficulty, whatever decision that is made is

suscéptible to controversy as to whethér.;t is in fact the
correct one.

In such cases, the availability of weak PID mitigates
any reluctance superiors might have of assigning tasks
that reguire decisions that will be inhérently
controversial. Without the social'practice, there is
aiways the danger that the decision-maker will have'q
iapsé in conscientiocusness because the decisiqn he is
making is a'difficul{ one.  Further, there would be no way
of effectively sanctioning such lapses because the
decision-ﬁaker cbuld'respond to any crificish of his
perfonmanée with tﬁe lament that thé decision was too

hard. Fortunately, using the para&igm to assign the duty

L]

N e P
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‘to search for a right answer has the result of requiring
the decision-maker, even in_difficult cases, to use as
much skill or expertise as possible. It musf be stressed
thst the duty remains the duty to make the judgement as to
the right answer, but what happens in the circumstances is
that :é satisfy the duty the subordinate must‘do his best.

In sum, the social practice becomes a device to guarantee
that the susordinate will do his best even when the
decision is difficult and could produce controversy. This
proves especially handy when the subordinate possesses a
particular skill or expertise which the superior wants to ‘
ensure is utilized in the performance of a task.:

. The poinf can be illustrated with tpe following
example. A land developer contracts to construct a large
scale apartment complex. He-instructs his landscaper to
plant twenty-five trees on the land in the gquadrant where
the water teble is at ‘the highest. Suppose thoﬁgh that the
cost.  of definitively establishing the water table
drastically exceeds any benefits from making such a
conclusive determination. In this case, the contractor
will not permit the iendscaper to make a thorough
scieniific 1nvest1gat{on thereby forcing a decision under
uncertainty. Rowever, 1t would be perfectly" reasonable for
the contractor to insist that the landscaper as best he
can, select the qu;drant, which on the evidence available,

is mosé probably the ohe with the lighest water table.

. ! ) .
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The process’ in which the landscaper is engaged when

he has the duty to make such a judgement will be reflected
in the justification of his decision. He will organize the
available information in such a wa{ that he can appeal to
it &R substantiate his co;clueion as the correct one.-
Given the restrictions on his scientNfic inquiry, his
decision could poteptially be:controversial. Neverrhe-
less, the use of weak PID }s an effective way to call the
landscaper to account for this solytfon to the
"controversy: 'he must be prepared to justif¥?pic judgfment.
Without theﬁivailability of weak PID, this burden of
justification would not be nearly as onerous, More
‘generally, "all institutions would ‘;ffer because they
would be deprived of _a means to guarantee competent
performance when they undertook projects that required
controversial decisions. As a result, ‘the scope of
institutionaI activity would be signAifica..ntly
1mpoverished ‘ :

) Final}y,‘it shopld be noted that.contro?ersial
decisions will tjpically be difficult: Accordingly,
subordinates will likely be'assigned‘the'task of making
such a decision only when it:is thoyght to be a serious

endeavour.
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'P!DSERASIOR AND RIGHT ANSWERS ' . s

of course; there 1is the standing practical
possibility that’ the landscaper may sinply be frustrated,

i.e., he is unable to use the information he has available

'to make even an educated guess as to the corract qgadrant

and he must simply choose oné of them at random. Indeed,
there are impOrtdnt ramifications to be exbbacted‘from‘the
possibility or. frpstration and later on I will attempt to
deal with them. Never\‘heless, it remains a sound strategy
to demand a’search for a right answer as a way to obligate
the decision-maker to strive fef an optimum performance in

serious:- tasks. What {is esSential to the successful
demonstration that the«strategy is sound is the. pre-

; Eumption that both the superior and subordinate understand

the putposes associated with the use of weak PID. t
"If the focus of the 'analysis of institutional'

decisian making ignores its puﬁ’oseful nature, the limits

—_——

of the appeal to the ctertainty of & right answer to
justify imposing a duty\to make a judé%ment as to a right

answer will be missed. As I have argued, weak PID can be

‘enployed as a.vuy.to guarantee an optimdm effort on the

pﬁft of the decision-maker. A s&be:iot can appeal to this

‘calculation to justify using the social practice instead

of boing required to show conclusively thqt a right answer

"oxfsts. butffan;this is the crux, it remains eminently

sensible as a pragmatic, problem-solving convention to use
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weak PID even in situations where the decision reached is

controversial. \.

RIGHT ANSWERS AND PURPOSE

The conclusion I wish to draw from the analysis is -~

that the mode of weak PID under study has been devised .to
facilitate the application of standards to concrete
cases.17 In particular, to this point, I have tried to

show that the use of it does at least two things. First,

it makes possible the promotion of institutional values
and objectives by obligating decision-makers to search for,
institutionally right answers. Secoﬁdly, it provides a

useful means for people within the hierarchy to ensure

.that subordinates perform the task of promoting

‘institutional values and objectives to the best of their

ability; on the basis of these fingingb the most
important lesson to be drawn is this: the weak variant of

PID can be used as a vehicle to attach purposes to the

application of assigned standards.
Puzzling over the way in which purposes are at work
in duty-imposed institutional decision making lays the

groundwork for a powerful arqument that judges perceive'

‘themselves as having a duty to search for right answers

within the common law. Further, it also enables one to

explain why the right answer thesis has received such an
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unfavourable reading from legal positivists. They have a
fundamental aversion to an explanation of legal activity

which invokes the idea of purpose.l8 This aversion blinds
them to the éotential role of purpose in judiciel decision

making and thus prejudices their account of it. Thus,

worrying over the problem of purpose in institutional

degision making provides a productive perspective from
which to examine the perennial problem of 3Judicial
decision making. ' )

The last point in this section entails a feature of
the social practice I have deliberately skirted until now.
If the decision-maker is called upon to demonstrate that
he has satisfactorily discharged his' duty of making a
judgement as to a\right answer, he must justify his -

decision. Such a justification requires him to conétrugt"

" an argdment to show that the decisionhis the correct one.

The need for the giving of reasons examines the purposes

-aesociated with weak PID from the‘perepective of the

person who has the duty to make the decision. This
interesting feature of decision making which falls within

the umbrella of the social practice is a revealing

expression af the normaqtve nature of the activity; one

can be called upon” to demonstrate that the decision fell
within the. mandate given. Th‘refore. by attending to the
structure of argument embodied in the reasons giveh by the

decision-maker, it is possible for an observer to certify
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that the decision-making duties have been properly .

executed. The last section of the chapter will take up
this point and try to show whf it hés important

ramifications for legal theory.

¢ “

Section 5 - Purpoée and Belief

. Before proceeding‘furtﬁer, it might be useful to
clarify the direction the argﬁment has\taken.'ﬂhat I have
appealed to is a ‘consensus that exists‘within institutions.
as to thé pessibility of:making }udgementslas tb
institutional right answers. The thrust of my argument is
to claim that there is a wvariant of a social .practice
which directs decision-makers to find right answers. The
practice is based on a shared belief that it is possible
to obtain such an answer. The participants in the

instiﬁutioh believe that, for'thg tasi at"hSnd (not all

tasks), a right answer can be arrived at given the overgll

values and objectives of the institution. Further, this
belief can be presumed and not stated.
Once the paradigm of instjtutional q§cision making is

seen to exist ‘as a response ta some of the intractable

dilemmas of institutional life, one can account for the

<

extension of the paradigm to include a.shared belief in
the possibility of a;rivinq at institutional tight

answers. Admittedly, accounting for the formu;;tbon of |

7

~
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such a belief in terms of the purposes the practice is
designeéed to serve cq}lapsés‘the distinction between a

justification and’ an explanation. Indeed, such a

contraction makeés the analysis turn on the efficacy of the

shared belief in institutional right answers. But that
should not be sufprising since the social practice
functions as a pragmatic response td practical problens
and the. belief based nature of the right answer thesis is

a natural extension of this purposeful activity. Thus, we

can account £e¥ the phenomenon of institutional right

answers by explaining why the belief has been formulated.
To that end, perhaps the most important function of the
shared belief in the capacity to arrive at right answers

is the following: it enables superiors‘to obligate

‘'subordinates to use'their expertise to sustain

institutional wvalues and objectives when these
subordinates must makeainstitutional decisions. Thus, the

existence of the shared belief in right answers enables

.institutions to engage in a hroader scope of activities.

than might otherwise be ﬁossiblé while simultaneously
preserving the integrity of the institution. Dbviously,

then, the belief will only be retained if there is a

collective institutional perception that maintain}ngjit
N

sustains the objectives the belief was originall}
formulated to serve. e ‘

The. methodology I use here is similar to that used by



ok

G

-
)
LI

.

#

-\

_ 46
Philip Soper. He too insists that if is possible to
dévelop an explanation'of at least some human endeavours
is terms of shared beliefs. I take this to be what Soper
means when he characterizes ﬁis project as a trans-

cendent‘al deduction.l9 Soper uses the facthof belief to

forge .a conceptual connection between law and justicezo

and I use the fact of belief to forge a pragmétic

~ connection between the search for right answers and duty-

imposed decisgion makiné.

In ensuigg chapters I-Will try to show that the
compatibility.betwéen my thesis and Soper's éheory of law
is quite deep. Fo‘?"the ménient, I wish only to make one
final point. Both Soper and- I agree that the fact of
shared belief is fundamental to the explanation of law. My
commitment to‘phis position will be made explicit when I

connect the study_ of PID to judicial decision making.

According to Soper, there are significant methodological
ramifications for such an approach. In my case, it will
have the following result: those=who insist that- the fact
of right answers (a reality based account) must be severed
from the shared'belief in the gossibility of arriving at
right answers are resisting the very éirst step of the
enquiry. Such a methodological log jam is -the result of a
fundamental aversion to the inevitable uncertain;y
associateq'with the purpose Fpproach to law. Any theorist

who is cbmmitted to certainty and clarity in éxélanation

’



wtll\be unwilling to accept such a methodqlogy.

The epi&temological approach in
contrast shuns uncertainty, not
bedause of the: conseguences for
obligation but because of the

' consequences for the task of
~ identifyivg particular laws and legal
systeas,

I shall elaborate on these elements 1n'hy suSseqpent'

discussion of Soper. Ultimately, my common *:w right

answer thesis is at the Soperian' end of the‘log jam, I

~ insist that the_most accurate representation of the

RS S .

process -of common law judicial decision making in the
pursuit of right .Answers must appeal to belief. Otherwise;
we will. misrepresent the phgnomenoﬁ under sEudy. Soper

. ‘ finds ﬁhe\eéme dilemma in his lnqui;y.

-~ : i ‘ -

. No theory that insists on .
completely eliminating uncertainty can
provide a coherent account 2 the
phenomenon’' under investigation. o,

.. ‘° " [ " - <
In this Tregard, both Soper and I endorse Aristotle's
6penigg.réharks in Book T of the Nichomachean Ethics:
g’ .
Cur discussion will be adequate if its

e . degree 3f clarity fits e subject
- matter.? s ‘ '
e ! - ’ B
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Section 6 - The Paradigm and Judicial Duty »

All five of tle salient features of the paradigm of
institutional decision making obtain in common law
adjudication. Taken as a unii, they provide prima facie
evidence that the purposes assobiaged with the weak
variant of PID are also at work in common law judicial

. decisioni making. - I shall now apply the findings of the

~last two sections to make this point. Then I shall

‘Sbnéider tﬁe implications of it for legal theory.

ﬁ::" . . Even when it is c9nt:bversial, a coﬁmon law judicial
'deéisionvis'justified as the ;équirEd one,'i.e.,ithe
éecision—maker claims that thg‘gﬁéiiéation of the relevant
standards has pro§uced a right, answér. This same fact is

also evident:in-the pleas’madeﬂby~lawyers on behalf of
- plaintiffs and defendants and {n the geclsions of
appellaﬁt éourts. —Sinée the weak variant of PID is quite
adaptable to this type of situation (cf. (S5) Controversy _
Land Right Answers),'this should alert us to- ask whether ©

- . : common 1aw judges perceive themselves as having a duty to

J -

search for'right'answers. Other factors also encourége\‘-.

‘such an investigation. When. a sergeant>mékas a decisjion
"' under the weak variant of PID, he is probably required to
justify his decision only when his decision is

>

prd
- -~ 'unsucce sful, i.e., it "does not achieve- the intended
\ ) l ‘result % the common law, on the other hanﬁ/ the givin

/~_
~ °~ of. reasons is a traditional part of the process (

Ll
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. decision making. This raises the suspicion that giving of
reasons in common law 1s expected and desirable because
judges believe they are required -to search for right
answers. Fortunately, the shift from examples where the

process of justification is an adjunct to decision making'
to examples of judicial decision makinq will supply
helpful data to assess this question. *
There are many additional similarities between theé’
typical problems a decision-maker confronts when he is’
T ’ working within the paﬁadigm and problems encountéred in
conooﬁ law judicial decisions. Most oarticularly'manifest .
in theé 'hard cases' where Dworkin first posed the
< queotion, 'Does the judge possess weak or strong
discretion?'’ these similarities are essential to the
portrayal - of the act&vity of the juage. Judicial decision
making is a xeaI (not hypothetical) atfair where .the .

decision nake: is charged with the practical
zeapohsibiltty of reuolving a probliem by making a decision

{c (1) Pragaatic Ptobleu—solving). Judicial ‘decisions
are practical applications of legnl standatds tQ specific

.

‘ﬁf: f_.- facts. Judges .are not rnquixed to’ make judgements on
AR | hypothetical litigggts and causes. of action which miqht
] potmtially extst sonetime £t - the futum.z" “The concute
A . Vf‘ naturc af thc dectpion discipiinee the nﬂe of 1ega1~u
( f RN “standards by frcniag their applicatton with actual factuar'

" o . | ‘circmt’agwq_t,. “Phin. is -ptcoi.u.l_y ‘tho, kiqd of’ git»ua-tion-
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. that the weak variant of PID - functioning as a purpc¥eful

endeavour - is designed to serve. Further, decision making
within the law is a formal, serious and often difficult .
process (cf. (3) Difficult Situations). Thus, considering
how dec1sion makiég undertaken within the weak mode of PID"
functiqns as a pragmatic, rational activity to surmount
practical'difficuggies provides a fruitful vantage point
to examine jpdicial decision making. At the very least,-
the difficulty of many judicial decisions can be seen to

be typical of the cases where PID is used to impose a duty

. to search for a right answer.

There is prima facie evidence, then, that rhe
judicial setting exemplifies the kind of situation in
which decision-making activities are based on a shared
‘sense nf ‘purpose, For example, the demand that the

. "decision-maker expend the effort to apply correctly the

[
standards is only appropriate if the assigned task

justifies such an. effort- it must be a serious task that
makes such ‘a requirement reasonable. Otherwise; the
reasons .for 1nsisting that the decision-maker search for a
right answer inevitably will contradict the purposes the
social‘}sgctice is understood to serve. The jndicial

r'saet:t::i.m;; exemplifies this situation. It is a cgntemplative

“

_forum within which decisions are made carefully and
q ' ‘ .

deliberately. Moreover, legai decisions cgn-hpya momentous

'coqpéquences both for the litigants and soéigty.at,ldrqe;
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The graveness 1s reinforced by the qﬁa;ity of the
professidnal training of judges and the 5ugust nature of
the proceedings. .

On this basis, two ideas can be extrapolated from the
general analysis of the paradigm of instizutional decisién
making and applied to the problem of common law judicial
decisi&ns. First, although this legal decision making is a
rational affair, there ;s no way precisely to prescribe in
advance what the judge should do in each case. The idea of
the search for right answers derived from a shared sense’
of purpose may-thus be essential at least to a common

legal system because it produces an acquired decision-
making duty that enableg one to accurately describe the
way' common law judges are expected to rationally resolve,

in a pragmatic way, the type -of problems they frequently
encounter (cf. (4) Joint Understanding and (2) Expertise).

This is perhaps the most compelling reason to construct a
purposé account of common law judicial 'activity. The point

can be made by recailing one of the conclusions drawn from

the study of PID. In miny cases, a superior may find it
fonceptually impossible to formulate a straight directive
- he must \let the subordinate make a decision. Should the
suberior wish to 1mpose'decision-mak1ng duties on the
subordinate hq must . employ eitﬁer‘variant of PID. A
variatidn'on this problgp is encOuntergd-tn delineating

the judicial role. Withdut_thé invocation of a sharea
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sense of purpose, i{‘@ight be impossiblg to give a
comprehensive account of judicial activity that is capable
of describing the perception the jq@iciary have of their
decision-making duties, Obviously, Quch an explanatory
deficiency ghould be ;igorously resisted..
A second lesson can also be_drawn. The empirical
evidence found in the reported case law will not by itself
necessarily settle the matter whether the judge is making

one of these two types of decisions. As argued in the

previous section, it is possible to assign a duty to make
a judgement as t> a right answer as a means to ensure that
the decision-maker will do his best (cf. (2) Expertise and
(5) Controversy and Right Answers). If this constitutes
the proper construal of the way in which juéicial

expertise is employed, and I will argue that it does, an

analysis of the circumstances in which the decision is
made cannot settle the question of . the judge's decision
makin; duties. I will now try to elaborate on this second
obséfvation because it constitutes one of the key themes
of my thesis.

If taking on the common law judicial role entails the
acquisition of a duty to search for right answers, then,.
the legal positivist cannot merely claim that the ‘'open-
texture' of legal standards sometimes requires judges in
any }egal system to make choices. Provided that argument
can be given to substantiate my claim that judges have a

-
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duty to search for right answ;rs, positivist; must reply.
The ;uxury of claiming, withput argument, that judicial
choices are sometimes necessary in any legal system is
precluded if a gérﬁuasive case can be made on the
folloﬁing three points: (1) a common law judge persists in
search;ng for a right ansﬁer even when the task is ﬁot
amenable to absolﬁte certainty and the result 1is
controversial, (2) such a pursuit of purpose will many
times result in a conclusion that differs §ignificant}y

from the conclusion -he wouldkhave reached 1if hg had

‘perceived either a need or a duty to make a choice, and

(3) it is not only possiblefbut eminently rational for.him

to proceed in this way.

In sum, providing a plausible account of how legal

. standards are used in the common law even when they cannot

be readily applied, throws doubt on the positivist claim
that judges .in all legal systems sometimes, cannot avoid

making ‘choices. This shifts the burden back to the

’stitivist on the quesgpion of judicial decision-making

duties; he cannot Just say that the application of legal

standards sometimes requires judges to make choices. He

must justify this claim ?y invoking his own theory of law.
Should this theory be found to be uhsatisfactory,_ahd a
conceptioﬁ of the common law based on a purpose approach
substituted in it% plééer'then, the explanation of ‘the

common law judicial duty to search for rigat .answers
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7 constructed on the basis of a shared sense of purpose

gains in credibility.

Thus, it is evident that an analysis of the paradi;h
of institutional decision mgkiﬁg stimulates new avenues of
investigatidn in legal‘theo;y. Tﬁe analysis forces one to
realize that the accurate portrayal of common-iaw
reasoning may require an appeal to purpose. At that point, --
the deter@ination of whefher purﬁose must be invoked can
only be made by shifting the discussion to more abstract
questions of legal theory. To what extent does common law
in particular (the subject of this ﬁissertation) and law

in general require an invocation of purpose tb.explain the

nature of judicial decision making? Besides forcing the

discussion J»f judicial decision making to-this abstract
level, the compreHen:ive analysis of PID also provides us
with conceptual tools to resolve the problem at that level

with arguments that support the'purposé'approécﬁ. For
legal theory, thenugthe protracted analysis of PID both

‘stimulates inquiry and conttiyutes to the attempt to

resolve the issue.

> . | | -~
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IX

INSTITUTIONAL DECISION MAKING AND LEGAL THEORY

Section 1 - The uvudicial Role and Purpose

It is a commonplace observation to say that the
taking on of a role wiéhin an institution can entail. the .
assumption of éuthority and’dﬁties one would otherwise not
possess. The authority and duties of the hangman are a -
graphic, if somewhat distasteful, illustration of the
point. I am proposing here that the judicial
institutional rolé, within tﬁe common law, is designed to
achieve the purposes associated with the search for right

answers.'Accordingly, the decision-making function of the
- ™Y

"Judiclary requires such a search. Pdrticular judges

" - acquire the duty to search for right answers by a:zsuming

the role. The analogy with the decision-making.tasks
assigned via weak PID is found in the way in which tBe
decision-maker comes to understand that a search for a
right ansﬁer is required; In the case of the judge, he
peréeives the need‘to search f#or right answers through

understanding the purposes the roleiis-designed to serve.-
Th:ough the understanding of the proper performance of the

role, in conjunction with his assumption it, the judge"

acquires a duty to so prpoeqd.wben‘he'makes a dectision.

of coﬁrse,.in the case cf PID, the decision-making

55
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auties are modelled on a discrete relationship between a
superior and subordinate that takes place within an
institutional setting., For example, the sergeant has
decision-making duties imposed through °the exﬁf&cit,
personal action of tﬁe lieutenant, whereas in the case of
the judicial role, the acgquisition of decision-making
duties'occurs.with the assumption of the positién.
Further, unlike PID, within the judicial role, the duty to
decide and the authorization to make a decision do not
- have the same conceptual link to the duﬁy to search for
‘right answers. Nonetheless, even though the existence and
acquisition of the duties and authority of a judge do not
arise in the same wa}, it is still illuminating to focus
on obvious cases within PID. -
| Essseﬁtially, the similarity between ;eak PID and ihe
" common law judicial rolée is that in both cases the
understood task of searching for right answers is founded
on a shared sense of burposet Further, éven though the
de;ision-making duties do not arise through a specific act
from a_superior to a subordinate, there is no need to.
presume t;at the duties afe different'mérely peeAuse they
are acquired rather than imposed, i.e., in the taking on
of an institutfonal role. Moreover, it is possible to

conceive of thesduty to gsearch for right answ&Ps for a

multiplicity of tasks over a protracted period of time.

Such a portrayal éléo_need not alter thé nature of thgﬂ
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duty. This conceﬁtual consistency bridges the g&p between
the continuous perforﬁance of an institutional role over
time and the speéific decision of the sergeant; the *duty
is not affected by the length of time one is required to
exeréise ii. ‘

A great advantage to the purpose account is that it
explains'the ‘oral culture®’ of law. After all, .in many
institutional and non-institutional settings one takes on
a role without being provided with an explicit statement
of all the dimensions of that role. This is a quite
unremarkable part of social 1life which likely hag its
roots in the way in which social conventions are acquired,
understood, and'adhered_to. Evén if a role 1is
éophistiéated agd.important, one cag,adhe go understand’
the role by observing 6thers perfor@ it and in performin§
it oneself.] The Yudge's situation may well be similar.
Thus, if the description of his‘role is able to idéntif}
E:;~Eeci;ion-hhéing activity with the pursuit of purpose,
one can readily dréw on other Ihstitutionél hierarchies
yhere ébe-digérete, personal aséignmedt of decision-making

tasks also entails the pursuit of purpese.

In.sum, the duty of a judge to search for right
answers need not be overtly 1mposed if 1t can be shown

that a.commﬁtment to the seqrch for right answers is

constitutive of his institutional rJ!e. What must be

preserved in this analyais is the judge's récognition,
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even if unstated, that this constitutes the éroper
pet%or&ance of his role. Such a portrayal is plausible in
the light of the paradigm of institutianal decision
making. By first attending to non-legal social 'life, we
can come to see .the same phenomengn at work in judicial
decis@on'making. wWhen there is ; specifié act which
unquestionably imposes on a subordinate the duty to make a
iudqement 3; to é right answer within an institutional
hierarchy, one can confidently isolaté discernible
features that would have tojobtain in an institutional
roielfor that role to satisff {§? same decision-making
functié%. The framework of the firgf chapter sought to lay
the éroundwork for this approach. o .

Beginnihg-with'the discrete case enables one to
appeal to ascertainable actions of superiorg and
subordinates. In essence, it iS easier to ;ppreciat? the
nature and function of purposed based decision making'bf
first asseésing if in the c{ear cagses of discrete

delegation. A subsequent shift of the analysis to the

legal institutional setting enables one to draw on the

findings of the discrete case to understand the role of -

the common la# judge; for, even though hany of the
dimensions of the judicial role can be accounted “for via
statute (é.g9., a spécific rule or set of rules
establishing the ambit of judicial authority) not all.off

the duties asséciated. with the role can be .explained in
“ . . Y - S

® : . )
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this way. What can be drawn from PID is the realization

that the*decision-maﬁing tasks within institutions may

~ fequire the commitment to certain purposs. One accounts

~

for the commitmenf by showing that the overall

. construction of the institution can only be understood by

perceiving these purposes. In chapter V, 1 shall argue
that the common law, and by extension the judicial role

within it, must be explained in this way.

A

Section 2 - Law and Purpose
Ny Philip Soper's recent, and highly original, theory of

_law argues that law mnst_be conceived to be a purposeful

enterprise.2’ In this section I shall briefly sketch the
main outline of Soper's claim. In so doing, I hope to
bolster éhe credibflity of my forthcoming thesis that the
portfayal of the common law judicial role must incorporate
an account of decision:naking activities that is derived‘
from shared sense of purpo
The gocal point of Soper s argument is tﬁe question
of why law has a tendency to obligate. Clearly, the taxman
has’ a moraI credibility not possessed by 'the mugger; we
seriously mist.present tihre law if  we. ignore this
d&ffercngq. Sopog & way of putting the point 1s in terms

-

of a reciprocal respect between \legal officials and

citizens.




The common response to the tax.
collector’'s demand I described as one
of respectful attention. It is a fact
of everyday experience that most
people concede to the law a moral
legitimacy, however weak, that is
wholly absent in the case of the gun-
man. It is this contrast that
provides the guestion that guides this
inquiry: what is it about law that
justifies any degree of moral respect.
at all, however slight?3

Although Soper.considers and rejects the most
frequently cited strategies that seek to éxplain the
obligatory nature of the law, he does find one theme
worthy of preservation. 'Soper maintéi'ns' that .it, 1s
patently false td think that a legal system is threatened
with collapse because of the breach of any particular
rule. Accordingly, he rejects -any idea of a symmetrical

relationship between the benefits of the system and the

benefits to be accrued from Eny particular law. 1In other

«woids, the loss of the benefits resulting from a breach of
the latter does not necessarily threaten the maintenance -
of the system ané\the attendant benefit; resulting from
its existence.4 While rejecfing this p;nnection, Soper
retains the idea of ,law as creating benefits. Thus, the
obligation to obey thf law begins with the appeal to the

+

’benefits which one drives from its existence. .
r Y .

SOpet constructs a two- premise arqament for the
existence of a legal system with a va;iation on the above

point as the first premise. After the fashion of Hobbes,
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he concludes that the existence of any legail systea is

preforable to any situation without one. Given that each
. 1ndividua1 is aware of the benefits one obtains from this
[ ) T Ea.ct, the olain that one has an obligation to obey the law
i . c,an be connected to one's own interests. As limited as
‘this demamd is, it. does at least lay the groundwork for
]
ot Q\tonomy which thé premise appeals to can undermine the
foundation.- The right to dissent also exists and legal
s ‘ obligations are not absolute. ‘( .
' v SR If ‘the first premise is acknowledged,
. and If-that - -premise.can be connected

. ¢+ - to.the situation that confronts the
e individual in legal system... then a

. which’ derivé"‘benefits hut a specific, ratibnal enter-

priso bunans consciousry crea,te and perpetuate. Law is

»

vahies ,pr,ouoted by l.egal inst-#tutigna and our own personal
) ".” . ﬂalnes and i.nt.rosts. 'l‘he legal process creates ‘and
: . . ¢ lustains an obligation@o obcy ‘the law be@use the way the
A procous is structured both serves and p&ys honage to our

dignity as - individuals. We owe the law a reciprocal

Lt o

obligation, although the counter-ba}ance of "individual

PR PYS connection will have been made between
_ S Lo - " the 'demand for compliance and the
.« acknowledgement of minimal kegitimacy
- e . e derived from.an individual s own
e . values and: reason.5 .
.- ."." The second ‘premise of SOPer's'argument fills out the
.- ex_'is.tenceno.f :a_n obligat‘i'oh' in terns of respect for‘
i‘m_iividuals. gl'l-t.a law is not just a fortuitous entity from

":: . -structurod 111 terms of a reciprocal respect between the’

]



. . 62
obligation because.we know that the enterprise seeks to
" balance competing individual interests in a way which Best
acknowledges our moral autonomy. Accordingly, even when
the law refuses tv uphold the plea of a plaintiff or
defendant, the participants are brought into the process
and are seriously heard before their claims are rejected.
Thus; the process reinforcgs the respect for rational
gself-interest in victory or defeat.

The forced submission to the opposing
views of those in charge loses some of
its sting if my views and arguments
are considered and in good faith
rej_ect-ed.6
With the idea of benefits produced through an
institutional arrangement modelle¢'on a paradigm of

respect, Soper is able to sketch out how the good faith

belief in justice by officials distinguishes a legal

system from a'coetcive regime. The former is a normative -

a .
endéavour which is capable of generating-an obligation and

the latter is not. -
\-Aééo;ding to Soper; it is the shared belief in the
good faith éf.thé of£1cials'Qf a regime to do justice, in
addition to the recognition of the benefits commensurate
- with social order, phat;genqrétbs‘an obligation to obey
ghe law foX alll Thus, even if our co}lective perception
that thg system promotéds justice ismmlstaken, the
obligatién still exists. ?urthef, the obligation 1, not

undé:mined by our inability to provide. a sopliisticated and

¢ L

4
’
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final argument for the reaiity of values.

The point is simply that beliefs and
attitudes of concerned people can be
recognized as yielding valiad
obligations, while questions about the
epistemological or ontological status
of noral judgements continue to be
debated.”’

v To construct his thesis, Soper uses ﬁhe same
methodological device that I employ.-  Soper cites the

common law doctrine of unjust enrichment as a paradigm of

;’oblrgation that he claims to be the reification of a

consensus within the sodial group as to a unLgue way in

which pegple can acquire obligations.8 According to Soper,

'unjust enrichment enforces at law thé colle¢tively shared

belief that in certain cases when one person-cbnfeés
unsolicgted bene{its on another an obligation can nonethe- .
less fall to the massive recipient of the beggf}ts. SOpéf
aréues~§hat th?s social practice, which has been legally
entranched, constitutes verification that a humaﬁ moral

conceptual scheme is éapable of producing obligations in

o the way required by his purpose account of law.

I shall construct an argument by

-  directly appealing to the beliefs ‘and

'  attitudes of rational individuals in
‘situations analogous to the situation
con!rontad in the case of -law.9 -

'

The most important,result to follow from this

. ‘ -
approach is  that :it captyres Soper's view of the way law
functions as a purposeful enterprise. The }eqality of -.
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actual institutions is determined by our conception of the
project in, K that claims about 1eg§1 reality wili be
determined by group belief that it is an instance of the

concept. Put another way, there are certain pﬁrposes we

associate with law that we must perceive to be expressed

in social institutions for them to eclibse the éoercive
realm., We share an understanding of law as a way of

oiganizing social affairs and it is sufficient for our

‘purposes to claim that law exists when we find ongoing

social institutions expressih§ this shared understanding.

This chapter in contrast connects
belief and reality by showing that the i
former is part of the latter: real
obligations arise from the beliefs of

- 'others, regardless of the ultimate
correctness of those beliefs or the
ultimate correctness of various meta-
ethical theories about the nature of.
value judgements.10

-
-~

The lesson to be drawn from SOpécT; Qﬁalysis here
concerns th& Qay in which some institutional enterprises
can be explained and legitimized. Unless it is obviously

inplaé;ible or impossible to execute the construed task,

in some cases one both understands and justifies the

institution by appealing to the putposeé the "enterprise

seeks to promote. The burden this eiplanation and
justification must aatisfj'is,not that it can be said with
absolute certainty that the enterprise pgsjsuccessgull} "

fulfilled its purpose. Rather, one need only show that the

-

purposes that dggine the enterprise have to be a
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significant degree been pursued.

_The fourth chapter of this dissertatiog will try to
show that one can cite Soper's-theory of law as a more
abstract justification for my mor; narrow explanation of
why common law judges search for right answers. My
construal of the common law judicial role captures t;e
purposes associated with Soper's idea of law and this
helps to gclarify the more parochial objectives assoctated
with my idea of the common law. The integration of the two
perspectives providesg my ﬁost comprehensive explanation as
to why the comon law enterprise is committed to the idea
'of institutional right answers. If Soper is correct that
law is fundamentally an enterprise in pursuit of certain
purposes, it should not be surprising that common law

judicial docision-making duties must ultimately be
explained in the light of these purposes.

L]
-

Section 3 —\Tbe Context of Assignﬁ‘nt

These last sections of the chapter will attempt to .
round out the picture of theq way the paradlgm of .
institutioﬁgl decision. saking functions . as a purposeful
cndeavouz!.Qith particular emphasis on the weak variant. I
shali'do so by cxlnining in some dqtgil.particular

decision-making situations that fall within the paradigm.:

This ‘section will elaborate on the context in which the




duty to make a decision is imposed.
. There are three specific aspects to the context of
~assignment that will be delineated and all of them will be

cross-referenced to the conclusions of chapter..one as to

the purposeful nature of institutional decision making.1?
Thg'fi:st aspect asserts that the criteria that the
decision-maker must employ to apply the assigned standards
are initiaily derived by referring the language of the
directive to the context of assignment. ~®his non-

linguistic reference is necessary to understand the

- assigned task. The second@ aspect introducgs the idea of
'background information'. Institutions have agreed upon
wayS'of proceeding and out of this can be derived an-
understanding as to background information shared by,
superiors and §ubordinates. Although this'inférmatidh is
used in both the context of assignmént and the context of
implemeniation, in the former context, the conception of
the assigned task is coloured by this institutional .

. 'undetségnding. Finally, I develop the .idea Qf the
‘setting' in which’ the imposition of the duty to make the
decision takes place. Roughly stated, bg 'setting' I mean
the resources that-are provided to the decision-maker when
he is assigned the duty to make the decision. This point
néeds to be made because I shall a:gue that, when the task.
is serious anad difficult, there are features’ of settinq

tha: must obtain when weak PID 1is employed by the
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superior. Further, these same features are found in the

judicialirole. Thus, the idea of setting is helpful for

.the comparison between the sbcial practice and the

institutional activity of a common law judge. This will be
explained more fully in due course.

Basically, the analysis of this se;tion elabora£es on
an idea which was brief;y acknowledged by Dworkin and then
dropped. He recognized the importance of context when ﬁe
stated that both the standards to be applied and the
relevant background information must be placed wifhin-the

proper context to be correctly understood.

Discretion, like the hole in-a donut,
does not exist except as an area left
open by a surrounding belt of
restriction. It is therefore ‘a
relative concept. It always makes
sense to ask, 'Discretiom under which
standards?' or 'Discretion as to which
authority?’. Generally the context
will meke the answer to this plain,
but in some cases the, official may
have discretion from one stand-point
though not from another. Like almost
all terms, the precise meaning of
‘discretion' is affected by features
of ‘the context. The term is always

~ conjured by the background of under-

- stood %nformation against which it is
used. !

-

an of Dworkin's examples can be used to demonstrate

the claim. Let us suppose that the direction 'Pick your

five most experienced men to go on patrol' is given to a

sergeant 1in anticipation that the patrol will.be in a
= .

conbat sitvation and he is cﬁarged with the task of go}ng
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on night reconnazssance over treacherous terrain., In
issuing this order the qgrgeant's superior is directing
him to select thqse men with the ;ost exp;rienée in the

type of mission at hand. Consequently, the nature of the

activity, i.e., the type of mission, constitutes an

indispensible parf of the assignment of the standard

because it supplies criteria for what will count as
'experienced’. Accordingly, the most eMgible cand}dates
would be fhose men in the platoon who had been on previous
night patrols and are familiar with the terrain to be
covered, The sérgeant must use these two criteria to
determine what will count as experience. Therefore, the
menning of the assigned standérds.can'only be grasped by

referring the lénguage of the directive to the context of

assignment. Without this reference the sergeant will be

unable to derive the criteria necessary for the

application of the standards he is to apply. 1In the ngxt

section I shall- elaborate on the way in which criteria can

-

be varied because of the concrete, factual circumstances

the decision-maker has encountered. For the moment, I
wish onfy to stress that the performance of the sergeant's

decision-mhkiﬁg'duties requires him first to fix the

méaning of the standard to be applied by referring to the

a.
-
»
-

Tt e Ty et

objectives he knows he is expected to achieve by applying -

the directive.

The closest Dworkin comag) to making the point I have

- Y
.
. .
. ]
- . . \ .
C N . L . R P . .
P .- LN o . . . NN e e,
L . A K3 = . £y PRI LEE TS [ 13 e - ey e 3

I

K]
Y
(O

,\
XL, .

v



'

\ 6Q

just argued is his idea of 'backgrodnd info;mation'.
There is indeed a vast amount of this type of information
at wyork within éID. For.exampqu within viable, 6ngoing~
institutions, there is a general understanding of agreed

upon ways of proceeding that is shared by all participants

within an institution. The id;; of an identifiable general

type of activity engaged in over time is nicely capéured
by the term 'ente:pris;'. Actions performed within an
institutional environmeii such as military life (or even
judicial decision making) are readily amenable_to being'
described in this way. Institutions possess practices and.
conQentions that are presumed to contribute to ﬁhe context
of aséignment unless they are specifically overridden.
Rence, the nature of the enterprise is a kipd of the
background information jointiy under?tbod by both the
assignor and recipient of tHe decisfo;tmaking duties.
This too can contribute to fixing the méaning of the
staqda:ds-to be appiied. In additioq, 6ne'c§n refer to
tﬁis information té determine whether the.task is serious
when it is diffdcult. This helps to determine whether the
use of the paradigm of institutional deciston making is
appropftate. Pinally, it should be s;ressed that the
background information the subordinate must consider is

presumed and &@nce left unstated."Th;; is part of the

efficacy of PID; it facilitates an economy of

conversation in the formulation of the assignment.
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To see the fiis%,of these points, consider a combat
situation where tﬁe sergeant i8 directed to take his “five
best men" on a reconnaissance battol. Here‘reference to
the‘objectives of the aésignment, to iocate the enemy and
map out the terrain, need not éxhaust the derivation of
the criteria for wpat-wi§1 count as,the meaning of 'hest

men'. Given the martial nature of military life, coupled

‘'with the likelihood that the patrol will engage the enemy,

fighting gkills may well be considered-a paramount
cniteribn for what counts as 'best men'. 0f course, the
lieutenant could override the criteriom in the directive
he issues but unleg?ﬂhe does so, the background’
information for what counts as 'best men' will prevail.

‘ Andther,wéy that institutional life provides back-
ground information is in the justification of thehuse of
thé social practice. Recall‘my.argumenf that the

superior's use of é&D 1s.on1y justified for a difficult

decision when it is also a serious on The nature of thg -~
) W»'
institutiorial activity can stipulate wilether the tasR is a -

serious and difficult one, thereby, justifying the
superior in insisﬁing that the subordinate expehd great
effort in making the judgement.

The point can Se i}lustrated by considering two
radically different cases where the sergeant is ordered to
pick his 'five most experienced men': (A) to go on

maneuvres with live'#mmunition, or (B) to dig ditches

.
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throughout, a bivouaqk; Directive A refers to\a serious
activity which therefore justifies the lieutenant in
‘insisting that the sergeant, if necessary, expend great
effort in selécting the men. . Directive B, on the other
hand, would likely not refer éo a serious activity unless
there were military conventions and practiceé ﬁhét
stipulated otherwise. For exampl®, if the ditches cannot
1mpéde motor vehicle move t but noné%helesq must prov;de. ’
emergency pfotection during an air raid, then, the task is
a serious one. Thus, the lieutenant could justify his

»

. insistence thaf the sergeant expend the effort to make the
correct determination even if the decision is a difficult.
one. Without such an invocation of background information,
the lieutenqnt could not maintain, without argument, that
his asSignmeht'was c%psistént with the reasons conéiderea
appropriate for using. the social practice ?é obligate
subordinates. If ditch digging is not a ser%ous military .

‘ priority, the burden is on the lieutenant to explain why
he anointed tﬁe aFtivity,wigh a more noble stétus. ’

.. Finally, thg 'setting” of the context ;f.assignment,

ind&pendént frdm backgrouna information, Ean also

- - - embellish the direc;ive to underwrite the seriousness and

énticipaéqd difficulty of the task. 1It‘can.do So by
providing fesources to' the dgcision—maker to facili}ate ’
the miking of the_.decision. An obviaus'yay this could

underscore the serlousness of the activity is the time




72
allocated to make the decision. Suppose that the sergeant °
islgiveq Direttive A one week before the maneuvres and
Directiéé B fifteen minutes before tﬁé job is to be
commenced.. The ramifications of decision A -are mucp'more
serious than'B. Moreover, a.deliberative prbcess is built
into the decision-making frameyork in A, whereas in B, the
sergeant is exbected to mare'ﬁ hurried decision. 1In sum,
A is a deliberative decision on an important task and B is
a quick decision on a triviai task. The denial of the

“

time to decide in B underscqQres this difference.

Section 4 - The Contex; of Execution
| Now that the errall pufposes asspciated with the use
of PID h$§e been investigated, I shall examine how these
purposes function vis-a-vis the agtuallfactual
circumstances within which the decision is made. I label
this the context of execution. Again, the principal focus
“will be weak PID., I attempt to show how the decision-
maker can satisfy his duty to make a judgément as to a
right answer even when thg facts he encounters'méke this

exceedingly difficult.
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PACTUAL CRITERIA
Rbe npost obvious dimension to the context of

-~

execution is that the criteria the decision-maker is
required to use to apﬁly tﬁ; standards must be connected
to the facts he confronts. Just as the specific context of
assignment supplies the subordinate with unmeided'criteria
to apply the assigned etandards, eo too, the specific
context of execution reguires a molding of the criteria to
the facts at hand. Nothing better reveals the pragmatic
nature of decision making within PID end it can be easily
sh!’
R

directed to take his five most experienced men on a night

using the example discussed in the last section.

1 there I made the point that if a sergeant is

"patrol over rough terrain, the demands of the activity
supply the criteria for what’wrll count as 'most
experienced'.'aut this does dbt‘erd the matter. The
criteria must be referred te the eoncrere'factual
circumstances because the particular situation in which
the decision-maker flust employ them can affect the way
tbey.are:to be applied. For inetance,,different
conpositions'of the éergeant's plaeoen‘could require a
different use of the criteria. -Consider for exampie,that
the sorgeané'h&s !ive men in his'piatodn who. have gg;x.
night petrol experience and fiye men who are only familiar

' with the terrain'*noreover,‘no other memher of the pIatocn

neets either cr#teria. In this case, the sergeant must
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decide wpich criterion;will take priority. .whatever the
appropriate reeult in the example (which would require a
jong winded story) the point I presently wish to make

} concerns the importence of the two conteits to‘ﬁetermioing
the appropriate criterre for the assigned standards. 1In

“ the example at hand, the criteria to be applied to folfill

the standard 'most»experienced' can only be fixed by
consideriné. (1)'the qature of the patroi, and (2)

v i}

[
“~~._contingencies such as the composition of the sergeant's

&

platoon. The more the ¢gncrete circumstances in‘the

‘context of execution do not accord with the criteria

" derived from the co:;ext of assignment, the more the .
decision-meker hes to reflect on the background.l
information dra;h from other institutional consideratioos

. in order to apply the standard. For example, the idea of a B

‘team’ concept may be integral to military patrols. ?hus,

l

if the sergeant confronts a concrete case where the two'
criteria conflict (five men have night patrol experience N
- and fivecfossess terrain familiarity) instead of deciding "_
that one of the two criteria predominates, the sergeant

mixes the candidates from.both groups in EQe servitte of

e Y the team coneept. o -~




~

- All..‘of ‘this " takes us ‘to fan iuportant feature of the -
weak .ode of the paradigm. Onn of the .functions o.f PI% ;.s
tq ensure.that- decision-nqkets witd vary the criteria to
apply the assigned standards when the concrete
ci‘rcxhctances do -not permit the employment of the critena
‘derived from gh,e context of. aseignment. To deyslop thig'_
‘pgint, i:_ "sha.llf;dga.w on. my '_ﬁi.é'éussion ofA‘-Ehe use of the
- social -practice to ‘prou.oEe 1nsi;itutio;‘1al ..zl'ight answers.
"Q'thr;lii.ng f):;el:t:er: i‘llu'a-fraf\the pragn.atic.; nature .cf PID..

cOns:l.der _the ordez)‘ where the sergeant must-take his

. '-\:u};_.a{st experienged men on .a night patz“'ol over

. t;eachero\\.frferrain. Suppose though that the .sergeans's

l

enti;e.platooQ is ‘composed of ‘newly’ arrivedcm_e.r‘w‘h’
hilitar.y -expe_r\i_'__cg)a limited to basic traini# In this -

. casb, -qcitb@\the obvious ctiter;&a of what is to count
’ .

aa exaerignced can be applied (nonq of the men have. been

. [SY

3 on.n dhnqqrous patrol or a night patrol) . Would one say.

-

that QM sbrgaant nust. nakc > choice and not a judgemem:
in fillqting the five ﬂen? 'rhe standards the serqoant has
" a b.on d:Lrocl;cd tc use (iﬁitiauy delimated i:y reterring
' ,theollngmq qf th. dlmctive to’ éhe spec:l.fic -activity)‘
tﬂnar to bo eb-plctcly J.nappﬂcaﬁla tb— the circmqtances )
r.hn. m&t‘h‘bes. ’lhus, becauoa of thc tixcmu.tances,
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thought, the situation the sergeant con;ronts in the
context of execution forces him to make a choice not
governed by the.assigned‘stahdards. In the next chapter, I
will show that sucn an outcome is engerly endorsed by
ieqai positivists bccause it could be used to make the

claim that decision-makers may need to make choices but

Have no duty to do so. Because it was not iuposed but is

. nonetheless necessary (the sergeant ‘must still go on

trol and this requires a choice), the sergeant is forced
to assume the_ responsibility of making a choice - no one
’ éivbs it to him. ﬁoneveg, I shali'ncw argue that the
sergeant;is not necessarily fcrécd to make such a choice
even in this case. ‘ _

~ Although thq'mén do not meet either 62 the criteria
used to determine what . wiil count as experiencad, in this
situation the sergeant; ig expected to vary the criteria to
,~apply the - standard. For instance, the sergeant may examine
the personal histories of the members of the platoon to -

detergine whether some of the men havc.reconnaissance

¢

-

.training or-cther relevqnt'fzrg;ience acquired prior to

nilitary service (e.g., boy sdoug, training). While this

vould radically alter the criteria used to nake the
dccifion, it is still an attempt to be govornod by the
standard éntpiled in the directive 'pick your fiG; most
cxnorionéid' or patrol’'. The refusal of the a;rgoant"
to jentison the :tand&rd ‘-oct oxpo:iencod' is a rosult ot

. 4.

-
L I

.




RS

‘e ‘ | 77
s‘acknbvledggnent that‘he‘has a duty to implement the

L4
standards, as best he can, so that these standards yield a
, .
right answer. Even in the most arduous of circumstances,

.when a decision-maker is directed to find a right answer,

he knows he is expected to apply the assigned standards to
the concrete circumstances’' in the light of institutional
values and objectives. Thisgawareness is shared.by all

institutional members as to the point of employing the

,mode of PID. In the case .of the beleaguered sergeant, if

he has no men directly prerienceé in the task at hand, he

4

_is r;quired to vary the criteria fo: what counts as 'most

experienced' 13 Indeed, this is one of the dilemmas the

social practice is intended to overcone. PID glim}na;es
» .

.- what would otherwise be an 1apossible requirément: that

the iastructions issued in the context of assignment
dlwiys.precisely anticip@te the specific -circumstances the

decision-maker will confront when the decision 1is. made.

Perhaps nothing better reveals the pragmatic nature of the’

paradiqn. It is a viable 1nht1tu€ional'responsé-to the
practical problens that are inevitable given the
vicissitudes of 1nst1tutiona1 lite.

The point I am now laking constitutos only a partial

, xo.ponse to a logaL\pocttivlst who ﬁight try to argue that

judicial choices are sometimes nncossary even if _common
llv judg.s do hi*. dgty to search for right answnrl. In
tho ntxt ehaptor, shall, in some detail, *directly cngage
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the legal positivist on this question. For tfie_moment I -

»

wish only to stress that criteria variation is an

2

essential feature of the weak mode of PID. It is one of
the Jéys institutions respond to the flux of changing
conditioné whilgLsimultaneouély maintaining a coherence in
“the decisions of institutional agents, For tKe sergeant,
there is an umbrella of v&lues aqd‘objectives, indigenous
to the ihs;itutiongl‘enterprise, that are expected to
control his déFision when all else fails.-
'ng's capacity to f;cilitagé criteria variation is.
one of the_reasoﬁs.it is most particularly useful in
1nst@tutiona1 hierarchies. Whenever: the g?radign is uaed

to. assign stangards, there is a vast amount’ of 1ﬁforuat}on'

that can be presumed. This  information makes available

-~

., .criteria for the application ot the assigned standards
that ‘aze expected to be used when the fac&s encounteted
within the context of.execution do not euable the

. decision—ﬁaker to use .the criteria derived from the

~

context ot assignnent ‘In such cases, the déCision-maker_

' must use his knowlcdge-of ‘the institutional enterprise ta

first articulate and then employ other a{ailablp

. ‘ xcriteria."

.

,4 _that an observer of dccisions nad. within the paradiqn of

tnctitntional docision naking wiLl -1sundorotand Eho

. proco-s of -uch dociuion making it he "doés not appriciato

!he main-lesson-to be extrapolated from this olaiu is .
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th@ way the social practice functions as a pragmatic

response to practical problems. Even where the facts

® . ~

_apparently frustrate the application of arn aésigned

standard, we must review the- reasons the decision-maker

uses tb justify his decision in order to ensure that the

standard has in fact been totally abandoned. Sich

decision-makers are expected to go to great lengths to

meet their duties and the reasons ‘they give for s?ch a

decision express their effort .to satigfy the duty. An

observer who ignores the purposeful nature of the activity

ruﬁs the risk ofvgrossiy misrepreseriting ‘the process by |,

which khe'dgcision was regcﬁed. T shall elaborate on this

»

. ) .
point in the corclusion to the section.

: '
.r -
x

It” is far easier to describe thd way the strong
variant of PID of PID within the context of execution.
Here the decision-maker need .only cite his authority to

make the choice in order to jugtify his decision as

'faiiing within the ambit of his assigneafﬁut§es. "His
.decision does not ‘'require him’ to aﬁply a standard to

E excréiba the authority; Rather, he is only required to

nako hil own. choico from an assigned sat. In the case ‘of
the ditoctiv. "Tike any of your five men on patrol“ the
.sergeant need only shaw that he selected five men from his
platogn to meet his assignod duties.

» B
- L
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USTRATION .

I have been argguing that’w;;k-PID funcf;ons as a
pragmatic respbnae'to practical problems encountered in
institutio;al sxtivity, This section has tr}ed to show how
this pragmatism is manifest in the interaction bet;eeg
concrete facts, assigned standards and varied ériteria in
%he dontext of execution. Nevertheless, the legal
_positivist, among others, would be quite correct to insist
=£hat it may be impossible for ghe decision:m;ker to
perform~§i§ assigned task in the way contemplated by both '
the superior and subordinate when such a dﬁty is lmposgd.
What I now want o stress is that this holds for both
forms of PID and is simpif\;'fe;ture of human life-
gene;ally..Qyorkin's remindé;‘that.virfually any human

- \
activity is subject to thé constraints of. rationality,

fairness. and effectiveness is one ofAmady ways to see

N

this.

Almost any situation 1n which a person,
acts (including those in which there
is no question of decision uander .
spacial authority, and so no question

of discretion) makes. relevant certain
standards of rationaliby, fairness and
effectiveness.! P .

/o |
Tolfllus;}ate,'consida ‘the case where a aergognt

receives the directive 'Pi c any five ‘men for patroi'

suppose that the se;aegét receives the directive. and

returns to his.prhtooﬁ to find all but five men have

contracted dysentery and are toe weak to walk. ’In this
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case the sergeant is guided by the rational presumption

that he will choose men who are .capable of carrying out

the order. Here the sergeant's choice (pick any five mer)

is limited to two rather pedestrian judgements, he must

discern'hhich ‘of his men are healthy and he must be able

to count to five. Alternatively, if all the sergeantﬁs men -
‘were sick and unable to walk, then,.he cannot execute the

directive et ;llh i.e.,.the sergeant cannot make a

choice. This inability of the sergeant to‘satisfy the

duty of making a choice is not perplexing because of the

two distinct contexts gf PID. Assumptions Formulated to
impose the decision-makingld;ties within.tne context oEm
assignment can prove to be felse when the directive ‘is
applied in the context of execution.

ﬂr‘~ In the .next chapter I shall argue that the legal
ppsitivist mnst ultimately invoke “his own theoretical
- connitaents to avaiI himself of ‘the. claim that the judge
assumes the task of. making a choice as a consequence of a

'fructrated' attenpt to find a right answer. The .legal

~positivist can\co?hter to institutional picture T will,’

o devclop by arquinq from his own pictnre of law, In*sum, he .

L2 Y

L AN .

_can try to prove that connon law judgea nust inevitxb&y bée
) fru-tratcdfin their atteapt to nakehggdgqpents as to tignt
common Iqeiqnawero. As the rcjoindcr,,;é last chpéter will"
tr} to bortrey'tha common law as ‘institutionally committed

to molding -legal stangacdp-to concrete facts when these

-

/‘
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facts do not facilitate a ready application of the
appropriate discrefién. Furthei, I shall argue that any
success the positivist has in 1nvoking.the idea of
- : N
frustration to undermine the claim of a judicial duty to
- . ‘ ”v »
search for right answers within the common law must - ignore
an intractable fact of the human condition; institutions

can have a certain characteristic aim and flourish even in

thé face of sporadic failure.

4

OBSERVATION VERSUS EXECUTION

N

I want to congludé with anothét'argument'to show why

the fi{pdings of this sectibn are important. I will, attempt

to explain what a comméntatok on duty imposed decidjion-

. making will miss if he observes these decisions within an

ihsaigutional.envtronmédt but does not consider the.soéiai

- practice I have been describing.

There are three distinct ways that the circumstances

encéuntered in the .c"xt of implmentation‘can affect

the duty to search fo ‘right answer. In analyzing duty~-

a "

imﬁos&d dec{sion maﬁing ona can :g}y on one of these ways
deggndin; on the po;nt one ﬁishes to make; One can placo
great importance on the fact that circumstances can
frustrte the search. Alternativsly, one can assume that
the context of exacution readily facilitates it% Pinally,

I have emphasized instanccs where the cirqunntancos force
. . : , .

)
-
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the decision-maker to us;.a great deal of ingenuity to
faithfully discharge the duty:— —

It is this last case that the observer will miss if
he fails to appreciate the social practice. As I argued in

section four of chapter one, by using the paradigm, a

superior can obligate the detision-maker to do his best

even when the decision is difficult. It does so by
eﬁablinq him to imgose ; duty to the decision-maker to try
to implement the standarés correctly even where this is an
arduous task. Without this option, institutional
y;grarchieg could only rely on the conscientiousness‘of
tQa §§ogle inveolved in the institution, i.e., one‘could
only provide subérdinates witﬁ the authority to make a

choice and hope that the decision-maker exercised the

-

choice in a responsible way. Fortunately, the - assignment
of duties is .far more fléxibsé One can direct a
Iubcrdiqgtg to apply stgndaxdg through the imposition of a
duty to make a judgement as to a right answer. This
operation of duty-governed behaviour mdkes members of the

institution ‘far more accountable for their “activities.

Such accountahtliti is well illustrated when the

docision-uakgr is required to use a fair amount of

ihgnnuity. ' : > ‘ L

Al a rcpult, the cases where the decilion-paker can

pload that it is impossible to do what 16 requirod will be

-
’

drastlcally.roduccd. As has boenegllustra;ed.in the

~

-\
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’examp%és»of the sergeant, even in difficult cases, it is

possible for the decision-maker to vary the criterig to

appi} thé,standards he is directed to use. More-

iiportantly he has a duty so to ﬁ%oceed. An observer who

failg to understand this attempt of the decision-maker to

. P
vary the.criteria“miy well conclude, when the facts are .

not amenable to an obvious application of the'stqndards,
that the decision is no longer a judgement ;s to arright
a?swef.'ln such a case, ii may only be because the
observer has the luxury of not being called to account for

the decision that he can represent the”process in this

way. The obsetver's distortion of the decision-making’

process has a veneer of plausibility because it is madg in

[y

a vacuum. The actual decision maker, who has the duty- to

L

find the right answer, is particularly accoun;able for his

efforts in the difficult cases where the mere observer has
-dismisseé _the mékihg of the judgement as impiausiblé.

In observing the institutional activity of the common
'law judge this misconstrual is potemtially even more
oistorting: In.discrete cases, it Fay be plausible to
exploin the ac'tua].‘ decision reachod ‘while also insisting
that .the gacfs oé the. case neutralized the decisfon-
mckerfs dity so that the case could have been decidod
differently. Howovet, for a series of decisions, if an

<

lobserver fails to emulate the actual process employed,

then he will be unable to reproduco the rationale of the




A
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set of decisions. Since common law judicial activity is an
*ongoiné.process\;f decision-making, ;f it tu;ns'out to be
a role which requires a search for right answers,‘wg can
expect a description of that actlvity to be sédiy
deficiént if it ignores this fact. One 6f the objectives
of the remainder of the dissertation is to show that this

is precisely the failing of legalﬂpbsitivism.
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' LEGAL POSITIVISM AND JUDICIAL CHOICBS

%

It has been argued that the duty to search for right.

answers can be ;rustrated.
objective is to show wﬁy the most viable opponents tp'th
right answer thesis, ieéei positieists; could be,unanimous
in using'the goctrine of frustration to rj}ect it:

. The first sectlod of this chapter\shail argue that
the bardem of "proof still remains wit{&the legal

positivisf‘ if he wishes to ehploy the idea of frustration

- to refute the bigﬁt éhswer thesis. The remaininé séc!ions‘

_of the chapter sheil argue that the positivist can only

d;éoharge'thie burden of proof by appeafidg to'the
positi&fst theory of  law. To -that end, éections two and
three' will explicate the 1legal positivists conception of
law as a system of rules.
this explication to show why 1ega1 positivists nust
ultimately invoke their own theory of law to refute the

right apswer thesis.

In this chapter my main.

Section four will then draw on
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Section 1 - Prustration and Choices

Wilfred Waluchow, a recent commentator on Dworkin's.

analys:s of discretion, makes a forceful case for. the need
to-make a choice arising as the result of ftﬁspfated
search for a right answer and I shall aégordingly pse:his
work to.examine the idga.1 Waluchow's po;ition is

important because it has Sound a very sympathetic audience

among contemporagy legal-poéitiviSté. Curiously, the

posidion ﬁd be discussed can only be maintained if one of

the hallmarxs of'quern legé{ positivism is ignored:

Hart's idea of the internal point of view. Essentially, my
constr&ction of a paradigm of 1nst1tutional decision
making has much in common with the internal point of view.

Yet, legal posittvism cannot bring itsgelf to take a

sympathetic view to such an idea. The Hhtgh thgéreﬁicali

stakes that account for this reluctance (viz., the need to
base an explanation of law on the idea of purpose) will

become evident in the ensuinq discussion.'

Waluchow states that there are two possible ways ‘to

understand the relationship between choicgs and judgements

as % right answers. On the first alterﬁative (A) a

decision-maker cadnof nake a cﬁoice even if he is uélly
’ not céntrolled by standards so long as the standafus

purport. to control his docinion. On the second alternativ& :

{B) a decision-maker cannot make a choice only 1t“he is

. actuglly controllod by the standards the authority set for.

~ ._/‘ - - - -
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his decision.2 For Waluchow, ‘the acid test is the.caoe .

. ’where the decision maker knows there is no correct

implementation of a standard even .though he knows a

judgement as to a right anSwer is expetcted. He argues that

-
.

because such a case is possible, it underminesethe ‘Al

'account.

Standards may purport to govegn but 1if the

decision-maker realizes they cannot. be ihplemeﬂted; end-hef(

nonetheless has a duty to make a decision,

make a choice.

v .

‘denying this fact has a ‘hollow rinq 3

.that there 1s-no corggc

introduced the distinctlon betw

.could ‘escape from this problem. He conc

. 'Waluchow proceede to -

Yet if, in these’cases,'the sergeant
knows full well that his decision is

not fully controlled, dces hg nat also
know that if he is. to make a degision
.on the basis of his orders, he must

choose from among  3lternatives which’
those orders leave open? It wbuld

seem so. But then, is if not true
that in such’ cases the sergeant h
and”"knows that he has, strong

discretion to chooge f:om ahong those .
. ropen alternatives.4

then he must

™ such a-caee ‘ﬂaluchow Sugqesta that

nsider how néanxh.(ého'

choices and judgemeuts)

Dworkin's best chance 1is’ to argue that lééall ociuions areq

+ not llke‘the simplq dilemmas of the harried sergeant. The

~

complexity of the law is euch that one can never be sure

standafﬁs. Therefore,

1mplomentrt1dn oP loqgl

use tho nature of 109&1

standards is such. that it is impoosiblo to osé’blish

) S 3 P . . / .
- 4 i J , "4,"
‘ 2
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definitély wﬁether the purparted control of legal

stiﬁaards‘is successful, a judée, unlike the sergeant,

will never find himself in a situation where he knows®a »
]
judgement as to a right answer is impossible. Once
v i

considered, Waluchow rejects this tactic. -He claims that
“prrkin cannot suppoét A as analyt;c of judgements as to

right answers by appealing to the special case of judicial

dec;sion making.

»

It is obviously fallacious to defend
it by an appeal to contingent features
of certain special cases where, it is
claimed, the complexity of the
standards which must be applied
ensures that one could never know, and
would likely be wrong were one to
assume, that a part lar decision is
nof fully controlled.5

-

- \\\
Waluchow and I agfee that Dworkin's account of the

roLé of right answers in judicial decision makiﬁg\gs\‘\~
incomplete. Fﬁrther, we béfh have pet exampleg'we use to
suppart ouf arguments. My objectfbn ;géinsi Waluchow is
tﬁat His analysis is incapable of accommodating my
examp;e. Waluchow's favourite case is where the decision-
maker confronts a set. of facts which frustrate the
- exercise of judgeﬁent“by making a unique implementation of
the assigned Qtandards impossisle. ﬁe maintaips that this
-example gives Dworkin a lot'of tréuble ;;} I prefer a case
within PID which I believe is more instructive. Reca11~¢y

example where the sergeant must pick the ‘'five most
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experienced men' for a patrol from a platoon df new men.

It is still possible for the setgéﬁnt to vary Eﬁe'¢riteria
for the standa?a 'most exberienced' in the face of an
Qnanticipafed set of circumstances; indeed, where the
decision is anticipated by the assignor to be both serious
and difficult, this is precisely what the decision-maker

is expected to do when un¥forseen falts are ericountered in

-~

the context of execution.
__Waluchow's exauple‘trades on a decision-maker's

capability to evaluate the appropriateness of'potentiaf
.

.decisions in.particular circumstances. - Waluchow wishes to

argue from the possibility that circumstances can

- -
‘ frustrate the execution of an assignment to make a

judgement as to a right answer to draw the conclusion that
1t is always the circumstances wﬁich determine whéthér
"such a judgement is possible.6 ais examﬁle‘illustrates
_the possibility and is nztered“a§”evidence for the
conclusion- the sergeant 'knows he must make a‘judgement as

to a._ right answer but ha concludes that the facts force

-

him to make a choice. .

3

W¥hat are we‘to say about cases where
authoritative standards purport to
single out a uniguely correct decision
.on some guestion, and yet *the
deciston-maker is fully aware that
they fail to do sa. This failure, and

e problems which it brings, are too

asily vbscured by saying that in such
cases the decision is nonetheless
. controlled. It seems far better t¢ say
that autho:itattya atandardq purport

L B




to control the decision, but fail to
do so.’ . )

Unfortunately, the great weakness in Waluchow's
;réument is that it cannot-explain thése cases within PID
wherg a duty is i@poseq to make a judgegent as to a tigpt
answer and this requires.a reference to institutional
vaiueé and objectives. My first two chaéters described ho;
this works and explained why it is an integral part of
institutional activity. This is Walucﬁow's Achilles' heel
because - if a dispute arises over whether a rightlanswer
exists, one cannot always rely on' an appedl to the
cifcumstihces.in the contekt of execution to claim that
the judgement cannot be made. To be useful, Waluchow's
formulation of the relationship betgeén choices and
Jjudgements as to right answers must.preﬁume that the
existence of a right answer is an agcertainable fact.
This présumption seriously distorts important instances
where a duty can be imposed on tMe decision-magpt to
organize his deci;ion around the search for a righkt answer
even when the conclusion cannot be absolutely'verified as
the correct’one. Therefore, I conclude that Waluchow's
account is inadequate. . What is lacking in this approach
is precisely what Dvorkin t;ied ;; gipiains ”Qhen the
‘axistence of a right answer is_ditficﬁ}t“gp,d§£orn1ne, one

cannot always appeal to the,fgcﬁs'to assart that it is

impossible to make the jhdgcaoﬁt. Waluchow was wise to

-]




., likely be wrdng were one’ to assume,

>
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" appreciate the usurping potential of circumstances, but he

has overstated the case. In sun, and Yhis is the crux,
i?

when PID is used to impose a duty to make a judgeaent as
to a right answer, one cannot argue from the conceptual
possibility of frustrtion to the empirical claim that
such frustration alwa;s obtain-:.

Waluchow may resist my argument because of ‘a belief

tpaé the exaaples"I use toc suppert -it do dofigebresent

¥ ¢

typical cases. ~He seems to take this line in the same
section where hé-criticizes Dworkin s use of Judicial
discretioq to-iliust;gte weak discretionary decision
mqk}ng. 'There'he char£ctérizes cd;plex exémples where the
ex§;tence of right answerg is uncertain as-'special‘
‘cases'. He cautions that_it would be fallacious to build

our analysis of the concept of discretion on them.

/-s‘
»

a

<

It is obviously fallacious to- dgfend
it by an appeal to contingent features
of certain special cases where, it is
claimed, the complexity of ‘the
standards which ‘must be applied
. ensures that one could never know, and oy

that a p&rticulir decision 15 not
+ fully controlled

_ Even 1tf Waluchow is cofréct to mimimize the
1npqrtance of what he terns speciai cases ’ his position
must be able to explain them and"s ‘I have’ alreudy asgued,

~

ha cannot do so. Purthot, argunents I have made 1n the‘

tirst two chaptcrs support the’ guggo:tion that.these could
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be cases where the weak variant of the paradigm of
institutional decisioh“aakiné is at work. Thus, the
inability to explain them may not just render Waluchow's
_analysis inco-plete for failure to acconnodate a
peripheral case. Rather, if they are typical, and there is
persuasive evidenco to suggest theylgro, then the need to
make choices as a consequpnce of the inability to imple-
ment assigned‘standards is- only a *small part of the story.

For the purposes of legal théory, the most important
conclusion to be drawn from this section is that the legal
positivist still has ‘the burden of prqof. if. he wishes to'
refuée the ctaim of institutional right answers in the
common law Y appealing to the idea of frustration. At
tﬁis‘functure, e positivist rebuttal of the right answer '
rhesis is unéatisfaotory because it is.empiriCally

LN

inadequate. One can readily concede the conceptual

possibility of frustration and still insist that such

failure is empirically scarce in the common law. Even
when the facts’do not facilitate a ready application of
the assigned srandards, there is an umorélla'of
i&stitutional values and,objectives the. judge can draw on.
To this end, the account of- PID showq hcw duty-inposabm
'decision mmking can pronota_the iﬁea of ﬂinstitu;ional

right ansucrs“ and require ‘criteria variatioﬁ' when the

-

assigned standards are ndt readily applicnblc in the.'ﬂ

-

context of exécutioﬂ. Thus, uﬁlena the positiviat dan
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show that frugtratioA is rampant, he has not ‘empirically =
subgtangigtcd_his conceptual boint.

In the remainder of the chapter, I shall argue 'that
the positivist inevitably must cite his éwn theoretical -
commitments on the question to substantiate-idéoking the
8octrine of frustration. I will try_to~showathat the
- poaitiviat s thdbry of law connits him to‘yﬂs claim that.
frustration is not just conceptuaLJY Pomsible but

conceptualry necessary given h!s vieu of law. Proceeding -

this way will enqble me.to reSpqqd ;heuposit;vist

rejection of ‘the right answer éhgs}g via a éiitiqug of his.

theory of law. A

o
- -
e

. I CN . ' - -
. Section’2 - The Game Analogy .

The COnteaporary positiv;st idea of law conceivea_of
it as a system of rules. e is best nepresented in H.L. p
Bart's The COncggt of La! Thare. Hart introduces the game
analoqy to Illustrate how . the systen works. The

-i1lustration is: offerod to retutq what Bart takes. to be.
»

i thc nost powartul argumcnt of Iegal realism. the

possibility of jg?icial abuse’ of the. rulcs, and hﬁ 1abels
th- arqmnt under cttack 'scour s discretion' - 1 shau
try to dnnonltrat- that the tanitications ‘of the analogy
go boyond the objoctivo- Nart visuad to achiovn by ucing

it.° Ptoccodtag in thil vcy thus cénotttuter'both -an
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exegesis and finally a criticism of Hart.

. Hart intreduces and argues against scorer's
discretfbn in. his study of the significance of the
‘finality" of judicial decisidn-making. The argument is in

f.‘;asponse to the - rule skeptics vho have argued that the
finality of. the finding of the highest court enables it to
supercede rule-following constraints. According to the
rule-skeptics, there is no point -in explaining -the
functioning 6: legal system in terms of rules since the*

1

decision of thd final court cannot be overridden. ' ]

L]

This leads to another form of the
denial that courts in deciding are
ever bound by rules: 'The Jaw (or the
: 2 titution) is what ,the courts say
i -

Hart responds to this clain by cansiderinq the
:re.iationship betweeq ‘the- offioia}.s and t‘.he players in a
gqme. ’I‘he players of "a game often fonow a scoring rule’
'without the, need of o‘fticials. With the mtroduc.tion of an‘

official soorer . into the: gano, the scorinq rule \rmins
the same but the decisioqs of the scorq: are final. ml.c.
~1is, introduced vith the official .soorer .is a 'nczondary. '
- ‘rule that providss a. stateméat of the gdoring rule; only

the decisionq of tha official scoru‘ count. Hart wxitep" '

-"‘ . . ~

- ‘1"he addition to- the gane ot acoomlary
fules providing for the institution of
a acoretx whose .. ralingmaro £inal,

. . - brings idtc the system a. nevw Xkind of
;.. internal l‘tatuont.; for unlike the - |
o : J" ST o S e h.‘ B ‘ ,":'.

.
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playet‘s atbtenents as to the score,
the scorer's determinations are given,

by the secondary rules, a status which o -
renders them unchallengeable.!0 .
. - )

2 M - . . -

Bven though’the deciéion‘ef the official scorer is final,
both the players and the official scarer are follcwing the
same rule. TIf the scorer did not apply the scoring_rgle
— ahd.theiscoring rule was only what the scorer said then
this would be a different game; We might, as Hart does,
cail this new éame iscorer's discretion', but it is
1uportant to see that there can be both a scoring rule and

an official scorer. The finaIity of the scorer's decision

- r

doea‘not qacessarily ovesride the scorina fule because the
rule enpowering the cfficiel scorer "is a rule'providing’
for the authoriﬁy and"finalgty_cf his apprecietion of the
scoring rule in particular cases."!! ‘

Hart is aware that he finality of judicial decision- -
. meking could threaten the rules of the system. Again using

. the gane anelogy, 1f the official scorer continually f«#£ils

to apply the seoring rule ptoperly then the game can be -
" chahged, However, wbile there is a linit to the number of

tiues the official scorer can violate the scoring rule,-
ﬁhe occasional violation dces not change the gaue.
Stnilarly, uhilo the judiciary could theoretically change ’
- the rdIic of thc lugal systen through the fIhality of Lts
dacisioao, it doel not follow .that this is necessarily the

- Cas®. - ‘-
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But the standing possibility of such

transformations does not show that the

system now is what it would be if the
" transformation took place.l2

t

Aécording to Hart, the finality of éééisioh makihg
does not undermine his the@fy of rules although it does
demonstrate the importance of the judiciqry. Judges must

follow the rules in the execution of their dffices for

those rules to exist.

Any individual judge coming to his
. office, like any .scorer coming to his,
finds a rule, such as the rule that
the enactments of the Queen in
. Parliament are law, established as‘a
traditiom and accepted as the standard
for the ceonduct of that office...Such
standards could not indeed continue to
exist unless most of the judges most
of the time adhered to them, for their
existence at any given time consists
simply in the acceptance and use of
them as standards .of cqrrect
adjudication.?3 -

L]
-
.

Further, even,though rules cannot exist i{f they ares
ignored in judicial decision making, the individual judge |
- )

. - Py

7 % ' The adherence of the judge is required.
to maintain the standards, but the
judge does not make them.14 o

“

. Hart's recourse to the game analogy constitutes nhis-
attack on legal realism. ﬂy emphasizing the.power of the
courts to make decislons which violated legal itandards,

-
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i . .
/&he realists rejected the analysis of law in terms of the<
/
' ) '\existence of these stapdards. Hart concedes that this is a

N ",‘

eqretical possibility. However,_while acknowledging the
potential power of the courts, he simultanecusly ;?fpées‘
td follow the realists in analyzing a legal séstem in
.. - terms of this power. Scorer's discretion is used to‘mqké
. the distinction. : . ;’ A _
What Hart intends to achieve with the game analogy is

far more modest than the basic conceptual bicture embodied
in the aﬂalogj. This picture h;s been eiégantly captured
by Philip Soper in his;”uetaphors.and Models of Law: -The
Judge qs.étiest."15 fhe’remainder of the section shall
outline Soper's analysis as it provides the foundation to
situate the positivist conception of judicial choicés at

its deepest level.

The puzzle Soper begins with is how éne can
distingd{sh between Austin and Hart on judiélal
.obligdﬁion.’s The question he raises is that even thodgh_
Austin reducas obligation to a capacity to coerce, it 15
still poseible that an’ Austinian judge . could have other
reasons to conccive his judicial duties as obligatory.
Soper asserts that although Austin did not address the
problea of judiéiql obligation, the most obvious‘
:: S altornat;ve open to him is to cdhcqive the judge as a
henchman of tbp.so§orcign.‘7 Undexr such a scheme the

S judge would perceiveé himself §| ob11ga§gA to carry out his
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duties not because of//hé threat of sanctions but because
it is in his own best interest to perpetuate the system,
Hence,‘ge performs his tasks because he wishes to ensure
tﬁe system continues. It is not the fear of.personaig‘ .
reprisais that mafivetes his action but 'the desire to
tmaintain his henchman_privileges. Because Jf this wish;
he has good reason to adhere to hisejudicial obligations’

In other wofds, prudence generates ePligatidn. 2

;itb the cenceptual possieility that Austin can
'apsorb juéicial obligation into the coercivej@;aei, Soper
wondere bow_Ha:t'e analysis can be'qonceived to be an. ".
advance over Austin, It is here that Sober makes an‘v
inﬁeresting claim which inviteS us to see the iﬁportanee
of the game analogy for Har?'s theory of law. According to
Hart, the obligatioﬁ to.eonfofm follows from the fact of
aéceptance. Even though the reasons for acceptance of tﬁe
obligation to conform can range from the belief in the
righteousnéss of the regime to blatant self interest, the
fact of acceptence must be distinguished from these '

reasons.

“Rules can be accepted for reasons that
have nothing to do with the merits of
the rules: ‘'demands for rmity can
presumably be made simply beécause the‘
rules are accepted (for whatever
reasons) by other members.of the
group.

’

Soper's charge Ehcapsulates Hart's view of the basic

i
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stfucture of la;; as its most fundamental level law
resembles a game. 6ne can choose not to play, but so long
as one remains a pl;xer, there is an oéligation‘to adhere
to the accépted rules. ~ »

In the case of games, the 'merit' of

particular rules of the game 1is’

irrelevant to the claim that one h4as

an-obligation to follow the rules when

playing... One's obligation is to play

by the accepted rules gngil fhey ‘are

chagged by authorized procedures-.19

The view is fﬁgdamental becéuse without the formal

property of acceptance, law cannot be sustained. To exist;
law must exhibit self-contained structural elements which
(at least some) participants both understand and-use.
Since :;e perseverante of the entity is explained in the
same way that the ongoing existence of a game 1is
explained, the importance of the game analogy far exceeds
Hart's use gf it to mount the scorer discretion argument.
Not only dgéé the game analogy serve to rebut the'attempt
to reduce }aﬁ to the official decisions of ‘judges, it also
reflects Hart's most basic claim: Law functions much like
the rules of the game both in its syQtemic;,haracter and
in the yay ofticials acquire their duties as officials,

Once' ' the new perspective has been astablished, thé

“introduction of a master rule which unifies the law into

obligation to play the law game can be reduced to an

acc‘ptance of this master rule. 1In this way, Hart seeks

\

by P e 4
S AT Y T

3

.an identifiable system hecones plausible. Purther, the .
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both to isolate the identifiable\fgatures of law and
explain its normative force. By usik? the éame analogy he
is able to do so in a waf that avoids Keélsen's commitment
to a:postulated norin. So long as officials partiéipate as
pla&ers, they are committed (i.e., have an-obligation) to
the ruleé by which the game %5 played. For the law this

commitment is describable in terms‘of a manifested

-

‘acceptance of the rule of recogrition.

This view of Hart's theory

© explains why a judge may have many
reasons for "accepting® the .rule of -
recognition... It also explains why
the judge who fails to conform, what-
ever his reasons for ac ting a rule
of recognition, will face criticism of
an arguably different sort from that
which the judge as henchman fates. He
must either follow the rules or get
out.of the game, resign from the club.
If Austin's theory is the "gunman
e situation writ large,” Hart's as one
commentator has observed, is "Monopoly

writ large.“20

Now that Hart's basic idea of law has bee;

introduced, it is possible to connect this commitment to

the need of the judiciary to sometimes make choices. The

liék can be briefly stated through Hart'§ view of the’

nature of legal rules.

The need of the judiciary to sometimes .make choices:

‘follows fgom the fact that the law game is.comprised“of a
set of open-textured legal rules.2' On Hart's view of

open-textire, legal argument in any legal system begins

\

-

-
A
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with the meaning of general terms. These meanings are not

clégr because the initial formulation of rules cannot

address all the situations in which these rules will be .

used and hence we must delineate our aims'as we apply the

gxule to unaﬁticipated cases. Thus, the process of 1egal

reasoning will so:gtimes demand the making of choices as

to .aims and thus will result in choices as to meanings.

Because'he must inevitably perform such a. task, a judge’

‘cannot alwayé make judgements.as to fight answers; for,iin

some cased, there will simply not be one uniquely correct

application of the legal rule. he is to apply.

. Admittedly, Hart 8 remarks on the nature of judicial ’

decisian making are ‘at best a brief foray into the topic.
Fortunately, Neil HacCormick has taken up the cudgel on
Hart s behalf and'the next section shall- continue this

discussion by turning to MacCormick's work. .

- ‘ -

‘Section 3 - Positivism and Rationality

P

The most powerful analysis -of ;eéal reasoning which

ttiop'to remain faithful to Hart's perspective is found in

the work of Neil MacCormibk, principally his Legal
-Reasoning ‘and Legal Theorz. In thisVsection I try to show

4’
how HacCornick modifies the game analogy in order to

‘

;conatruc% & theory of legal reasoning which can

.‘gcéognodéto the technigues of common law argument and

N a . .
% — .

.
-
- gy
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thereby provide a plausible portrayal of common law
reasoning. Correlatively, I also tr& to show why this
picty;g\gf law is antagonistic to the right answer thesis.
Argumené to support the claim that positivisgts are
naturally\ipd necessarily led to cite their own theory of
law as support for their rejection of the right answer
thésis will .be reserved for the.next section. .
Given‘hié endorsement of the idea of laifigfa system‘
qf<ruies, MacCormick's first‘objective is to éstablish the N

impdrtance'of the use of these ruieé in legal a}gument.

" He p&instakingly shows ltue way ‘deductive inferences serve

as a justification for. a decision.22 . Where there is no

dispute over the application of a rule, the task of the -.

court is t§ make an evidentiary determination as to
whether the facts of the case fall under the rule. This
process can be captured by the material implication of

propositional logic because rules can be translate¢ to the

following: givgﬁ certain facts/circumstances, certain

legal consequences follow:

it has often been argued, and there is :
nc reason to doubt, that all legal ,
rules however .formulated in statutes e
or in precedents can without
alteration be recast in the form that
if certain facts and gjrcumstances

. obtain, a gertain legal consequence is
- to follow.

)

- ‘ N "' .
Using this process of justification, the court makes the

determination whéther the case at bar is an instance of
>
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facts/circumstances P. If it is, and assuming the rule if

P then Q, propositional logic (specifically modus ponens)

jugtifieﬁ the inference that legal consequences Q follow.

A powerful addendum to this analysis is MacCormick's
point “that the burden of proof in legal proceedings only
makes sense because of ﬁhe deductiQeiprocess of reasoning.
It is because of the framework, if P ;heﬁ Q, that the
respeptige litigapts can establish facts to support their
case. Since much legal argument and proceedings are
wrapped up in fact deteimination, this is a compelling
-argument in favour of the‘use of modus ponens to justify
decisions., Without the deductive framework, a major part
of legil‘activiﬁy cannot be explained. The possibility of _
constructing a leqil proof is based on the existence of a
rule because the point of the proof is'tO'support or
refute the application of the rule. . |

Once he has made a case for legal rules, MacCormick
éurnt—to‘the question of how a rule should be applied in
-cases where its application is unclear. MacCormick labels
this the problem of’interpretation and he devotes several
éhﬁp@ets to eiauining and accounting for the fechniques of
la?al argument used to develop tﬁe reasons.to justify
.deéisions in these types of cases, He argues that the
process of argunoqt'indigenous to legal reasoning occurs

when we cannot translate the rifle to an 'if P then Q'

'

formula without first establishing how to apply the rule

«T
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in the case at hand.

”

wWhat is innovative in MacCormick's work is that legal -

. Feasoﬁing outside the deductive }ramework must'be
efplaided in,;erms of a-commitment to rationality. Th;
ramificationé of this view are most revealed in

.MacCormick's account‘of formal justice. It is an argument
which deviates significantly from Hart's analysis. For my
§urposes, the deviation re&eals two things: (1) it revéals
the inadequacies ‘in the- use of the game analo‘gy. f:c.' explain

‘legal reasoning, and (2) it equées the positivist

.conception of the way law functions as a rational
activity. | )

’ " Hart's explanation of formal justice is closely.

connected to his scorer's discretion arqument and hence is

_a’direct result of the_game~analogy. I noted that Hart

argued that IAw was a special kind of game where the

officials had to enforce the'ruleé to preserve the game.

~

1

The.secoqdary.rules making them officials give them the
power'#o alter the game but tﬁ? gamé will oniy retain the
structural features anal&éous,to_a legal s;stem if the
offic{alé do in fac§ enfofqé thé rules. This reguirement '
is intimately'coqnected te the m;inténance of formal
justice; for, -if thé‘officia}g properly apply .the Eulpt
they will be sati;fying'the condifion of_formal'justice
‘that }1ke case;-be tréhtgd_altke. Cbrrelat£§ely;.shoulq

the system degenerate into a Qarianf of scorer's

.

-
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discretion, this violation of thae rules- is also a

violatiﬁn;d‘-the principle of formal justice that 1like

_cases be treated alike. Hence, for Hart, the commitment to
a system of rulesis algo necessarily a .commitment to the
principles of forﬁal justhée..Th{é hints at the cla%ﬁ that-
the rationality exhibited in maintaining formal Jﬁétice is
derivable from the creation and maintenance of ; Byétem of

rules.
-3

The connectioh between this aspect of

justice and the wpery notion: of
proceeding by a rule is obviously very

close. Indeed, it might be said that

to apply a law justly to different

cased is simply to take seriously the

assertion that what is tq be applied

in different cases.is the same general

rule, without prejudice, interest, or .
caprice. . . _ -

_ A recent commentator on Hart has strenuously objected
to this view of fqormal justice, David Lyons in Ethicscand
the Rule of Iaw~has'aggued that the limited:-notion of
following a rule presents a picture which is far too
emaciated to capture any sense of justice, even_é mo&est
procédur¢1~6né.25 Essen;ially, Lyons rejects Hart's
attempt to distinguish between procedural and ébbstahtive
justice and he dffers’ two arguments.to support it.zG ‘The
first points out that an official coerced into the system
does not violate formal justice in refusing to apply an
unjust rule bocapsaAthere is no substantive justice

legitimizing his obligation to perform the task. The
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'second, more subtle, argumernt ‘suggests that even if an
official is committed to the systen, princip}es~of N
substantive justice restticlbthe ambit vf the tules the
official mist enforce. Heinous .rQlles do not fall'within

the requirewents of formal justice because . these rules

supercede thé constraints of substantive justice.

In such cases, it is.not that the
' assumed obligation is overridden, but - K o
rather that it cannot be understood to - el

extend ‘so far — to require cooperation  _ .
in deliberate, gro$sly immoral acts.27 :
I note Lyons' objection to Hart's argument becaufe -
- . . - ,-f".’

this is.the theme that likely provides the background for P
MacCormick s departuxe fron Hart. Hart's argunent is . %l
dominated by t.i’game anaiogy.‘ Lav is a certain type of::J. i

game in which rule followfng is necessary in: orderﬁt'i?;ﬂﬁ,

preserve the basic sttucture of the game.; Thus* igﬁ . ﬂ'f

N e
- -

principle derived from formal justice is ultimateﬁg?egguedi"

s

for from the game analoqy. MacCormicx recogngiég—that the
e

' expl&nation of formal justice must be mote elaborate than ‘

thig. HacCormick fﬁds it in a commitment to rationality.~

From this perspect é/ a far richer account of the

constraints ‘of legal reasoning cam:be derived, Futther,

the principle of. formal justice, i.e., what it means ﬁph; ©

P

follow a rule, does not constitute. the basis of the

‘account but is only a product of the more fundanental
—-— o

commitment to rationality. - 0

<]




I follow Tho-au Reid in regarding the
choice to observe formal justice in
such matters as a choice between the-
rational and the. arbitrary in the:
conduct of human affairs.,.. - T
somebody who disputes the’ princlplé -
with me, I can indeed resort only toa -
Humean argument:. our soclety'is elther -
~organized according to. t%e value of
rationality or it is not.? )

An excellent example of. the need fot a more completeﬂ
\ account of formal justice than provided by the game
analogy is-aptly 111ustroted tn the ;echn{que of-
”consistency;_ if the proservation of the”integrity of the
rules provided an. adeqﬁate basis of rationality, . then,
‘rules could bp cons;stent but not coherent. MacCormick

persuasively denonatrates theounacqeptability of this'

result with the point that a role restrictlng yellow motor:

vehicles to a maximum. of 20 nph is consistent with a rule .-

o’

wh;ch—restricted blue'motor vehiclea te-a maximnm of ?0

-

[

jmph,“ Under the constraincs of the game analogy, any valid
ruIes (1. e., satisfyinq the criteria which specify rules
ot the game) nunL only satisfy the requirement of

consistency./ 30wever, since thecordeting of social

N

affairs entailed'in-a‘legal system goes beyond‘thié .

requ!rouent, iho fotmal constraints generatod by the game
Q

analogv ‘are not sufficient te represedt the acceptod

cdnatrainta 1n the foruulation of legal rales., Tt is

~a

because q: our commitment to rationality that we_hivo a

broader v;e% of how the rules must be oonplentdtaty.<..
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Besides being consistent, the—rules must also reflect some

- coherent expression of valqgs. It is not enough that the

speeding ryle for yellow cars is consistent with the same"

rule for blue cats, thege must be an integration of those

rules w1thin'afset of_va%yes.

The 'validity thesis' presents law as
comprising or at least including a set
of valid rules for the conduct of -
affairs: gquch rules must satisfy the
requirement of consistency... To the
.extent .hovever that  the rules are, or .
treated- as being, instances of more. °
_general principles the system acquires
. . a.degree of coherence.

»

- - - .
- - P . . -

ﬂacCormick 1abels the decision to be rational as. the

root of the . underpinning reqsons' lurking behiﬂd the

deductive framework It lurks in two ways, (1)-§s'thé_

commitment which aniaates the f:amewcfk and (2) as the

scurce of the techniqnes of arqument whiE# mqst be
‘. .

employed when the deducti e f amework cannot o the job.
ot course. because.ma;Co ck .dobs’ not accept-the heqemony
‘.: in legal reasoning of - ‘the moda_of a?bument which departs
frOm the deductive framework, he- envisagas the explicit
use of those underpinninq reasons as ‘a rare occurrence.3°

"The techniques ot argumant used to sustain the under-

pinntng Teasons can.be raadily derived from HaCCQrmick'

| richer view ot low. and I will briefly sketch ‘how this is
’donq. He does wish to preaerve Hart's. idoa of a core set

of valid rules but he an?isaqes a2 more conplox account of

.~ -

4‘.‘.5_"‘.. .
?.",j‘;" e
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' tﬁowoﬁeratgén of law. Because of his deviation from the

Hartian view of the core, the consequences of MacCormick's

approach are more subtle. Further, in the next section it i‘

- * L J - . Y .
will be argued that even though he goes beyond the game

analogy, H&cCo:aick'b refinements of Hart ultimately

cement the positivist rejection of the right answer

. v
@ . . .

thesis. o ‘ AR

As the distinction betﬁeén'cohereﬁce and consisténcy
.denonstrates,'MacCormick believes that the preservation 55
law is not reducible to La fornal statement of what is
required to pregerve the integrity of the rules. Inathis
regard, MacCormick straddlés t£e'nidd1e ground between ‘the
account of leqitimacy I will ascribe to Fuller in chhpter
five .and the account of legitinacy based on storer®s
‘discretion (the legitimacy of law_as derived from the'fact
of acceptance). While MacCormick ‘would concur with #art

-

that if a series of decisions violated- the core meanimwg of

-

the rules we would.-begin to play scorer's discretion’,, he
would also say that our decision to be rational‘is the

real basis for refusing to allow the alteration of the

game. With this basis, MacCormick is able to derive. the

tools of leqal roasoning.3 He does so by arguing that.

" rationality forces us to make the rules cohere within a

iot-oflco-plcmontary Jhluqs. To do so wa‘mus;.formﬁ}ate

principles which 'rationalize' these rules in groupings so

that it is possiblo to make tﬁ6n~cohere; Finally, the

’
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technigue of érguing by analogy enables us ;o:find ’;

eimilarities in diverse situations whereby we bring them -

under some general principles and rules.

Working out the printiples of a legal
system to which one is committed
involves an attempt to give it\vs
coherence in terms of a set of general °
norns which express justifyingaand
explanatory values.of the system

N,

(4
. v

While MacCormick uses his approach to ctiticiie
Dworkin's rigid distinction between rules";nd, hd
principles,32 there is another point which is germane to
my p%rposes. Although_nacCormick‘bases tﬁe'techniques.bf ‘.
reasoning on rationality, he circumscribes limits to
" rationality by showing the role of conseqqentiaiisté e
argaments i; 1e§a1 rgasoning. in delineating and argulgd’

for these limits he makes his case for the judicial nebqﬁz

to sometimes make choices.

v

The basic poinr which HacCormick appeals to in citing
consequentialist arguments is that these provide’ empirical
evidence to show that legal rules and principleg do not :'
necessarily yield uhique }ésults in all cases in #hiqh} .':
they must be applied., Even Qhen we e&ploy the device of-
coherence, a creative reading of ﬂrecedent and arguments ;"
from anaiogy, neither litigant can, .in all cases, - ;f
justifiably claim an exclusive right to w;n.33 When the

1)

decision-making érocess reaches this stage, the judge is

§

forced to eyaluate the potential consequences of competing ' .

-




rulings and choose the most preferable one.
'This pattern of testing the consequences of potential

decisions by generalizing hypothetical cases, MacCormick

takes to be the essence of the consequential argument. of

course, the choice of one of the preferences in term of
its consequences must also be juéfified. An example
MacCormick uses to establish this is the case where a plea
for divorce on the grounds of adultery was made even
though the wife -had been artific}ally lnéeminated. The
court rejected the divorce plea on the ground that a
finding of adultery could produce the conceptual
coqsequénce of ‘'constructive necrophilféf if a donor was
dead at the time of insemination.34 MacCormick takes it
. to be significant that the decision could not be éerived
from the existing body of law and had to be resolved by a
consequentialist argument which, though argued for,)was
ultimately a choice. MacCormick claims that this method
of argument is quite common.35 '

The conclusion ﬁacCormLck wishes to draw from the use
of conseguentialist arguments is that the attempt to
maintain a rational decision-making process takes us
b;;ond the‘gonfineq of what the law'requires -,choicgs“are
sometimes necessary. Just as-we c;n only rationalize~tﬁq
existing rules through principles which express our

—onageman

values, 80 too we can only make our values cohere by

making decisions which eipand and réfine these values.

-]
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This requires making choices whose consequences cohere

with, but are not derived from, e£1sting values.' The
f:;itations.on the rationality of the process is revealed
in the fact that:.we can only build on the body of law
which expresses our values by making new value judgements.
We arqive at these new judgements within a';atiohaIA
. framework in that we test the consequences of potential
value judgements by~their coherence with existing valugs:
However, within these constraints the process of -
justification must stop. Our abil%ty to conceive of

consequences exceeds our ability to select one of the

consequences as the justified correct one. .

.
—— .

The argument to this point of the section has sought
to show that MacCormick's account of the commitment to 'be
rational in a legal system follows from his attempt fo
modify the game analogy. His criticism of proponents of
the right answer thesis as advgcating an ultra-,
rationalism.ls a direct result of'this picture of the
relation;hip between law and rationality. Thus one can
reject MacCormick's criticism by offering an'alternate
account of the role of rationality in law. 'Such a
rebuttal ‘will be offered in fhe chapéép five, gdt_before
doing so,.I’;ill explicate MacCormick's attack on Ronald
Dworkin, the most ardent advoca;e of the right answer
thesis., I shall try to describe the link between tﬁe
attack and MacCormick's view of law.36 |
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To make his case, MacCormick introduces the
distinction between practical a;d‘theoretica£
disagreements. He makes the distinction to refute
Dworkin's claim that disagreements in law (i.e., the
existence of dissenting opinioné) conséitute proof that a
right answer exists even if we have no way ‘to be certain
of what exactly the right answer is. This argument asserts
that the Qer‘ fact that people disagree is evidence that
tﬁeir di?agreement is over what is the right answer.
MacCormick ;gows that disagreements can»be practi‘l as
well as speculative and that pracéﬁi'cal disagreeménts do
not presume that a right answer exists. He then argues
that legal dfsagreements are'typicallyipract£c§1, hence,
they do not constitggg proof that a right answer exists.

HacCormic# illustrates the distinction with some

illuminating exampfes.37 Suppose~ewo—peep§e;disagree over

the distance in miles between two cities. For this to

-

cpuat ag a theoretical disagreement there must be a shared
,understéﬁding as to the approprisate st;;dards to be
applied to the dispute. If this agreement exists, then,
the exis§5n09 Jiui'right answer is possible even if it is
difficultf»Where‘there is no agreeﬁent as to the
appropriate standard Qo be.applied, 1t.cannot be
characteriied as a theoretical dispute. In the case of

the dispute over the number of miles between two cities,

it is only possible to see it as a theoretical dispute if

——— -
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the debgéers share the same standard as to what counts as
a mile. If ope uses the normal mile measurement whereas
~the_bther éounts miles in terms of the number of times he

sneezed on a train travelling between the two cities there

is no ground for a theoretical dispute.

Real disaqreement§ on %uch a mat*er
postulates common standards- which can
in principle be applied so as to
. achieve a carrect result, however
difficult™it is to carry out the
meastring process accurately.

To demonstfate another sense of disagreement,
MacCormick considers anotherkexamplé. Suppose a married
couple decide to buy a painting, but they disdgree as to
what genre ;6 purchasé. The husband prefers impressionism
and the wifg pré—iaphelite. This.disagreement turns on the
apprépriatg stand#rd to use and not over how to apply an-
agreed updg‘staﬁdard. To resolve the dispute, the couple
cannot appeal to the correct standard as they disagree
over what thig 4g. Further, neither believes the othér's -
preferreé standard is misfaken. In sucgh { case, MacCormick
says the disputé is resolved yjeither by not making- a
burchase or by a practical decision as teo what they can
both live with. This resolution does not arbitrate Betweep
the éompetiﬁg standarés, but oﬁly tries to minimize the
discomfort the spouses m{ghtjteel’gs to the eventuaf
'purchasé. - ’ ) @

*

MacCormick suggests that many of the disaé:nements in
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law are of this nature. Purther, it is even more.so than a
[ ] .

dispute over the purchase -of a paintirg because in law a

decision is always required. Unlike -the couple who can

choose to’'dabble in.art collecting, judges must decide and

‘ therefore cannot avoid ‘practical disputes where there is

n® agreement as to the appggpriqte standard to apply.39

For-MacCormick, whea judges faé;.xhis dilemma, they are no
longer applying the law to reach a decision but they are
making a choice as to how social life should be organized.
In making this choice, the adoption of the relevant legal
standard'ie Justified not by claiming that it can be
theoretically derfved from the. law but by appealing to the
decision to organize social life in a certain way. a

After he has rejected the existence of right answers

-

»as substantiated by the faot of disagreements, MacCormick
.makes bis most seriousg chargeq He arguesnthti’ig_js wrong

to presume - that anJ;bjectively valid moral “order can be
estaqlishéd by neason.making possible a theoretical:

resolution of all disputes. He .labels this the nltra—

rationalist failacy. .

3

The ultra-rationalist fallacy lies in :

the assumption that there is some way ~ -
of establishing by ‘reasoning and .
reflection an aﬁ?ectively valid ‘moral

or legal order. : e

» - .

-

¢ ¢ 5\\ - Mactormick's rejcction of the riqht anawer thesis

folkowa fron fis view of law. If Qne begins with a picture-
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of the basic structure ?f law as a game, the analogue~

already, constitutes a picture of how the law organizaes

"soctal life. Just as the rules of the game can be adapted

to meet changing circumstances without violaginb,the-basic

integrity of the game; soO too, judicial decision-makers
have a great geal of latitude in th the; adapt legal
standards to social life without undermining the integrity
of the game. If a legal system functions like a game,
then, the necessary comnitment to rationality that
MacCortmick has argued for is met if the juéiciary
preserves the basic legal framewark in the ongoing ovcrlay

of légal concepts on social lifle,

.« .
.

To be able to_show that adherents of the right answer .
thesis are not ultra rationalists, one mus£ hé able to
give an altarnate acgount of th€ relationship between'
judicial decision making and the use and-nature of legal

standatds. I shall do. so in the last. section of chapter

five where I connect the common law judicial duty to

search for right. answers to-a description of the purposes

the common law judicial role is designed to achieve. quh

a deséription will neutralize MacCormick s cbarqe that'

"

proponents of the‘°right answer ‘thesis are necessarily
committed to ultra-rgtional&sn-by.advocpting the idea &f

'institutional right answers'.
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Section 4 - Judicial Choices -

" Hart and ﬁacCorniég represent the view that law is a
system of rulegi For Hart, the obligation of the judge to
piai the law game rather than 'scorer's discretion'
commences with his agreement to pafticipate 3nd continues
soilong 4as he is a player. MacCormick ;dds to this
porfrayal ‘0f judicial duty the further requirement that
leggl players also must be committed ﬁo pr
rationally. Thé.acéeptance of such'a constraint
estab;ishes the techniques of legal a?gument; thus, in the
law gaﬁq. the agreement to be rational is coexteﬁsive with
the agreeﬁént to play.

The most importanmt consequence for Hart
MacCormick's construal of judicial activity is that in
both cases an exﬁlicit appeal is made as to the judge's
awar&ness of the proper performance of his role. For f!art,
this awareness is cryetalized in the judge tak}né up the
int;rnal point. of view to ﬁhq”rule of recognition; the
judge's endorsement of the ;Qle_of recognition vid - the
internal point of view signals his agreement to play the
law.gane. nacCOrmick’§ acknowledgement of the need to
extend the constraints on judg;a in order to explain legal

reasoning leads him to insist that judicial ‘duty is far

‘mors caomplex than ﬁeraly accepting a rule of recognition.

Taking up the internal point of view also involves an

endorsement of values, the most fundamental of which i8 to

*




proceed rationally.

What must be”esseﬁtialntp the
‘internal aspect' of the rule of
‘'recognition 1is some conscious
commitment to pursuing the political,
values which are perceived as
underpinning it.4! '

Dworkin long ago‘insisted that legal positivists will
"come naturally” to the position that judges must
sometimes make choices.,42 Because positivists maintain
thét the existence of law (it exists like a yame) can be
separated from the legal decision-making process (the game
can be manipulated ;n different ways and still exist) this
destination' is consistent with their view of law. But as a
negative reaction to the rigﬁt answer thesis, the journey
is not only acceptable but inevitable. Given their belief
that lLaw is a system of rules and that these rules are
open-textured, legal positivists‘w}l[ be unanimous in
asserting that the doctrine of frustration undermines the
right answe;’thesis. For legal positivist, because the
legal rules are open-textured, they will not‘alwgys_have a
uniquely correct application and judées will somet imes
have to make choicgs as to the meaning of these rules in
 order to apply them.’ . |

Thus, leqél‘poqggivists.wfll be united in agreeing
that the frustration of the 1pdic£al search for right

answers is not onlyfgbcbtet1Cally possible but

7conqeﬁtuplly ﬁcéilcary.oThcy will all agree on'this
I S ~ L -

~
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éésition<becaush the basic tenets of legal positivism as
- to the nature of law constitutes their empirical
verification for the claiﬁ that a 5udicia1 duty to search
for right answers would in faétjbe frustrated.
Consequéntly, whatever else legal positivists would agree
on, they.could all endorse this refutation of the right
, answer thesis, ‘ ,
h One is thus left to reply to the positivist position
. by challgngiﬁg their picture of law. In chapter five the
.positivist plicture of law will be challenged through th;
development of a theory of the common law. It will be
<argq9d that the common law is‘a species of the genus iaw.
and- legal positivism must be wrong as a theory of law
beéau;e it cannot * accommodate this 1n§£ance of the genus.
In the next chapter I shall challenge the integnal
consistency of legal positivism. There I shall argue that .
Hchormick's-wo;k re#éals the fundamental tension in legal
tpqa;thism.'The more the theory struggles to devélop_

. J
modifications so that it can adequately describe comnmon

law,reasoning, the mores the theory finds itself abandoning

its basic tenets.

-
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A CRITIQUE OF LEGAL POSITIVISN

N
In section one offthis :ﬁEptef an intérnal‘friticimi
of iﬁsitivism will be deveioped through ; critique‘ef
MacCormick's attempt to-preserve;‘in_an explanation of
law, the idee of a rule of recognition..FromJtﬁat point,
the argument will move to a more global 1eve1.ﬂith the aid

of Philip Soper's splendid, recent book, A Theory.of Law.

Sect‘ on *vO will use it to conduct a criticism of modern:
.positivism. These criticisms constitute my attempt to
rebut the positivist's use of the doctrine of frustration

developed in the ‘last chapter by arguing against his

,/theory of law.

In the f1na1 section, I shall briefly ExpliéateA
Soper's radically 1nnovative account as to the function of
‘!he judiciary within any legal system. SOpe{ argues that
the judicial role Qi;hin any legal system is defined by
its wost basic purpose: the jhdiciary legiéimizeg the
legal enterprise as an obliqafing-eqdeavour threugﬁ_their
good faith atteepﬁ to do justice. The ongoing judicial
task is to publicly and zealously pursue tﬁis_pnrpose:
otherwise, the citizenry will not pefceive law’tq be
oﬁeratibe within tﬁe regime the jueiclary serves. These

arguments will lay the groundwork'for my derivation in the

N 21
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next cﬁ;bter bf the common law ﬁudic{?l duty to search for

right answers.

Section 1 - fhevRu}e;of'Récoghition;
. bﬁapt;r three traced the &evelopﬁent-fromlaért to
MacCormick whereby MacCormick lessened Ehe emphasis on the
gaﬁé analdgy in acknowledging that legal rgdéoniﬂé entails

-'a conaitment to raticnality. Nevertheless, MacCormick
still 1nsists that the core ‘idea of law can be separated
from a commitment to rationality. In this regard,
HaQCOrhick'émgositiéism remains traditjonal. Much is at
stake wiéﬁ'his inéistencg on a separatién of law and
proceeding rationally because the view'ofﬁqommon law. I

- . shall develop in the next chapter envisages the very . ldea

-

- of it to be a unique expresé?‘; of rationality.
..’ This sectionqnakes an internal cr;ticism 6f'
MacCormick's ;ttenpt to overcome difficulties in the
positivist position. My critique focuses;on MacCormick?!s

- use of Hart's idea of a rule of recoqhition to delineate

, judicial duty and the validity thesis. ' The position to be
criticized is connected to the game analogy because it is
the acceptance and use of a rule of reébgnition that
creates and sustains the legal game. The existence of

" legal rulea is explained in terms of their validity and
thls is dototnined by whether they satisfy criteria
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,‘stipulated by the rule of 'recognition. Hence, law can be
'distinguished from other social phenomena by citing the
rule' of recognition. Evidence for this rule is found
through sﬁowing ‘how legal validity can be elucidated in
terms of the u;; of a rule of recognition.

It will be argued that the fundamental values
promoted by law.cannot be separated from the actual
collectiye decision made by officials to perpétu&ée a
legal order. Thus, the resolve by the cfficials to
maintain the legal sygstem follows from the commitment to
law as'a rational process. Once MacCormick accepts. the
need to invoke a judiciil commitment to rationality to
explain legal,}easoniqg, the explanatory power of the rule
of recognition is lost. - _

The conceptual key Tor MacQprmick's utilization of
the rule of recognitién‘is in his adoption of H@;t's
distinction between the fact of acceptance of the rule of
;QCOQnition»and the reasons fdr that acc;ptance.
“ MacCoruick's initial statement of the distinction Ls found
1n an essay entitled Legal Obligation and the Imperative
&'Fallacy“1 which preEedes his book Legal Reasonigg ad .
Legal Theorx, There HacCOrnick acknowledqes a nuabor of
:differenx grounds for accepting a rule, including utility,ﬁ
imitation: of associates, the moral authority of the
: .

proclaimer of the rule "and prudontial conaiderationsf~

(being yorse off if one violages ‘the rulc).. Hquove:, like
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Hart, HacCArnick insists that the very fact of.colléctive
acceptance, wvhatever the reason for it, cah be isolated as
a quitina:e jus;ification-for’demandiné that the rule be
followed. .

From this perspective, MacCormick attempts to explain
the values wﬁich are necessary fo generate law through the
existence of a rule of recognition whiéh organizes addj
creates law. ‘The values are accounted for by claiming that
they accompany the endorsement of the rule of recognition,

i.g., taking up,the %nternal point of_view. One can

.'unpack'_the"endqisemeﬁt by elucidating -the values which
undggypin a rulé of recognition. According to MacCormick

the reasons one would give for maintaining these values
constitute the-substance of .the internal point of view.
of course, he ackpowiedges that the attempt to reconcile
the foie of values and the afgumeﬁt for a formal structuge.
tales him beyond~what Hart said about the refétionship

between ‘the internal point of view and the rule of |

) recognition. ' _

° What must beléssential to tﬁe
~ *internal’ aspects of the rule of
‘tccognition is some conscious commit-
. .. -ment to puriuing the political values .
. which are perceived as under-pinning
g it, .and to sustain in concrete form
;i the. political principles deemed - :
-inherent 4in the constituted order of :
" the society in question. Whether or =
-not: that is correct in~ ttsolf, it is
. not inconsistent with Hart's.thesis,
L though ‘it involves taking it further
& . than anything said- by Hart himanlf
wonid tuthorizc.z ‘ ]




s
.
N

128

MacCormick's acknowledgement that the éreservdtion of

law is assoclated with the pursuit of fundamental values
puts him in an awkward position. Thic is because he also
wants to-preserve the formal distinction between the
justification of a demand.to adhere to the rule of
recognition based on the fact of acceptance of this rule
and the'demand for conforming to the rule of recognition
based on tﬁe values the rule promotes.iYet, he admits that
the rple of recogniticn is ; product of the conscious.
commitment to sustain certain values. Why, then, cite che
fact of acceptcnce of the rule as a justification? If the
rule serves as a vehicle to sustain the values, then, the

most fundamental justification of the rule turns on 3

' collective, endarsement of these values. The formal

distinction between the fact of acceptance and the reasons

-~

for it .thus collapses if the possibility of the fdérmer is
- predicated upon the existénce of the latter.  Thus, even

'"if something like a rule of %ecdgnition;ts employed co

create a legal system, we seriously misrepresent law if we
insist that it is most fundamentally the product of the

collective acceptance of a4 rule of recognition. The

: promotion of specific values congtitutes an essential aim

L4

of the legal order and this will find expresslon {n the

,justification of any particul;r constitugnt of that.order;

MacCormick's zeal to defead the rule of recognition

* is connected to his picture of law - the game analogy. I
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explicated this picture in chepte} three. Following Soper,

I argued that leqal positivists maintained, as their most
basic theoretical comnitment, that the existence of the
law game is explained in terms of the collective agreement

to play. So long as one opts into the game, one has an

-

bbligation to play it. This aescription of law in terms

of a game is expressed in the capability of meintaining

the distinction between the faet and reasons for
. - IS <.

acceptance of the rule of recognition. If law is like a

.game then one's.obligation to play can be explained by

claiminq_that one opts into the agreed upon way of doing

.things mereiy by the fact of one's acceptance of tne Tule

-of recognition. joecting the distinctidn between the

fact of acceptpnce of the rule of recognition and the
reasons for_ that acceptance because it cannot explain the

. . _ _
role'of,value§°in law thus undermines the game analogy.

. Thefefo;e,'MacCormiék's-eicGision into the:zbalm_of,values

-3

cohld be fatal to legal positivism. Mpreover, his
ackndwledgenent that such an excursion is necessary hints
at the’ -terility of a purely formal account of law that"

conceives of it as- a game which is created and sustained

'through the acceptance of a rule of recognition.
Another way that MecCormick s legal positivism ]
_cieshes yith other aspects o: his work is fourid in his

attenpt_to eltgniisn e~conceptua13connection between

,5&41&1:1 duty enﬁ,tne‘rule‘ot,recqénition.3‘The uniqueness

- -
LR
o -
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of the judge's role makes it possible for him to violate
the rule of recognition in the course of reaching his
decision. Violation is conceptually possible because the
jﬁdge can fail to decide according to the law stipulgted
by the rule of recognition. Consequently, the acceptance
by a judge of a rule of recognition as duty impooing is
necessarily linked to the duty to use the rule of
recoghilion in a decision. It jis in this way that
proponents of the rule ‘of repoonition can inéorporate it
into an account of judicial Qduty.

An objection can beimade against tkis description of

" judicial duty thet anticipates an argument I will make
against 'scorer's dlscretion' in the ner{ chapter. There I
"shall argue that adjudication cannd!.ge.divorcéd from

?prooeeding rationally and tﬁat thig is séfficient to:

?

explain the refusal to violate legal s;andarde. Since
MacCormick aleo argues that the animation of a legal -
Eystem ie only possible giY?n a commitment to rationality,
he need eot invoke the rule of recognition which judges
accept .as a rule imposing a duty to explain adherence to’

- law in judicial decisions. Apart from fidelity to previous

. theoretical commitments, np use is “served by makin;'such a

.~ 0

claim,

-




-

Section 2 - Will vs. Obligation
In the second section of chapter two, Philib Soper's

original work in A Theory of Law was summarized. He argues

that law is best understood as a particular way of doing
things and that the .legal enterprise generates a duty to
obey the law. Hence, one can define the iaw in terms of
obligation because the\duty to obey is associated with the
very existence of law. 'In adopting this approach, Soper
has thg advantage of .exploiting one of the most
fundamental features of legil institutions: most of us

céncede to them a'moral'legitimacyf As such, Soper's bold

~stfokg is to‘exblain law in terms of this.- perennial sense

of moral legitimacy.

The virtue of the moral approach to
legal theory is that it accepts the
persistent association ©f obligation
‘and law af elements of a legal system
that must be explained.4 -

_In the course of advancing his position, Soper.
attacks the view of law based on acts of will. He sees
this as the hallmark of positivism from Austin thrqugh to
Hart. Since much in Soper's analysis is compatible with
the theory ot common law I develbp in the following
chapter, these next twa sections utilize SOper<s argument
to deepen an undbrntanding of the philosophical commit-

nonts entailed in the forthcoming argument. Additional

>

‘ objections to positivisn can also be made from this
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perspective., Once these investigations have been done,
common law adjudication can. be situated within Soper's

normative view of law. This section will summarize Soper's

general attack on positivism as" well as provide a -
restatement of his position. The next section will link
Soper's comments on the judiciary to his theory of law.

. The basic argument that Soper makes against
positivism is that it is incapable o;‘distihguishing
between a‘coercivé system and a legal system. ﬁé develops
this line of attack on two fronts. First, he interprets
Austih as a philosophef who provides a definition of law,
but one he finds inadegquate. Second, ﬁe scrutinizes Hart's
attempt to conduct a purely descripti%e approach which he

finds to be virtually no improvement on Austin. From this

line of attack Soper preserJes the definitional approach

of Austin and rejects ;hat of Hart. cSoper argues that
Austin was right to insisﬁ oﬁ a éefinition rather than a
description of law but erred in the definition he adopted.

Soper describes a normative system as one where_
everyone's compliance is based on more than a threat of

sanctions. To this extent he agrees with Hart's

insistenée in The Cqoncept of Law that there are essential

features iﬁ a legal sfbtem that cannot be reduced to the o
idea of a sanction. Soper writes: > s
' ¢

I shall limit the term ‘'norm' and the
idea of a normative system to include
‘only directives and systems that seek

a
.

. . o
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compliance primarily for reasons other
than the fear of threatened
sanctions.S : - '

E

'Although Soper's starting*point agrees with Hart, it will
shortly be noted that he charges Hart with a failure to
distinguish between a coercive system and a legal system.
Th;'focal point of the analysis is Austin's
.insistence'that law is not a system of obligatioa\(as
SOPer has defined it) but is purely coercive. Austi; is
committed to this claim because his commgnd%model reduces
iaw to the idea of orders that are backed by threats.) The
eovereign issues these orders. What+ is unique to law is
the organized way in which sanctions can be perpetrated on
‘those who fail to obey; thus, the creation of the idea of
law as a purely coercive system% Given this view of law,
there ‘should be . very little difference, save in efficiency
'gnd soopef between the activities of the mugger and the
" tax.collector. However, as Soper érgues,’there is -a vast

difference between the two that is missed if we fixate on

the idea of force alone.- Moral outraée is the likelf
i & A '

-4

produdt of a confrontation with ; mugger whereas the tax
. 1 . ' ”,
\-'collector is accorded respect. This important difference

'}i-not only igoored'but cannot be accommodated on the

r
(1)

- command m -91. : - . . ot
A‘gd (4

The response to: -the gunman, I
* suggested, is moral outrage or
indignation. This is a patural way to
discribe the intuitive roaction to

-

A
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: directives that rely solely or '
primarily on the fear of threatened
sanctions to induce compljiance.
Systems that employ such direc es I
shall call coercive. The responsg to
. the tax collector, in cgyntras§, T
N, described as respect, which suggdsts
that compliance is sought for reasons
that are not necessarily connected to

the threatened sanction.®

Soper coneeives Austin s theory to be an attempt to -

define law. ' This approach does not commit Austin to

explaining';kl the features of ‘a legal system. Rather,

>

.the burden

Austin is to.defend h?s claim-that.coercion
is the k§y€‘efining feature of a legal system. A deep
in Sopet ontrast between the mugger and the tax
collegtof?‘ Nonetheless, Austin's theory does not fail
solely because it is unable to capture this. "Those who
~.Object ;OrAustin's account must ‘alsoc argue against his
definiﬁion. They cannot, and this’is the crux of Hart s
fallure to surpass Austin, be content to cite empirical
evidence to substantiate the claim that Austin' s
_definition is false., . In short, the burden of prootf Ls on
thoge who wish to reject Austin s definition and this is
only discharged if they can show why the falsifying
.empirical evfﬁence is important. : )

The force of Austin's account derives
--from viewing Nis theory as an sttempt

at defirittion - at @iscovering what is

," meant .by a legal system. Definition.
1nv1tes one to mbve beyond the mere

L
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dqﬁgription of an object to selecting
and defending certain features as more
important than others in explaiming
how a term is used.? .

Once Soper has }Jocated- the conceptual battleground'
between Rart and Austin, he is able to fix the issue on
which their differences turn. Austin :g concerned with
defining a special form of social control that is systemié'
and not just the product of donvergent behaviour. THis

special form is unified and sustained by force. It is )

this claim which constitutesgtihe basis for his

definitional classification.

L J

Force or coercilon is the bond claimed

to characterize the legal order, and :

the widespread prudential interest in . .
. avoiding organized sanctions -ts the. )
interest that is invoked in defense of
that claim. . We use the term 'legal'
to mark off those social systems that
back directives with effective threats
from those that do not.8

ﬁart, to rej§ct fpis definitioh of law, must give reaso;§~
to_demonstra;é th it involves aﬁ inadeqﬁate classifica-
tory scheme. However, as Soper notgs,vﬁart's own.p;oject
abandons the definitidnal appréach'fof é.purgly
desé:iptivg,qno.94 conséqugntly, Hart engages Austin.oﬁly 4
indirectly. ‘

. The\tnfn tatpnliyznart and other;conteﬁporary

positivists. has already been examined from another

perspective in the discussion of the game analogy.
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Basically, tha objection to Austin is that the exercise of

.'pouer among the officials of a legal systen involvos their

volnntary allegiance to it ‘and this constitutes a nminimum
normative featutg that the command model canrot account
for. ‘}f we are mindful of the definitional approach, the’

burden falls ¢o Hart to support thisgclaim and.i; is

Soper's contention that he cannot. dgiééf. N CRa, A
R . - . u*
He must explain why it might ‘be ‘ f\\\\\
important to reflect in a ' :
» - - classification scheme the idea of ’

voluntary: allegiance, ‘at leagst among
officials, along with the idea of
- coercion in calling a social order

legal. What general human purpose or
interest would explain including
respect for accepted social standards
-without regard to their coercive
aspect? The only answer Hart offers -
to this gquestion is the suggestion

. that the puzzled or ignorant person
might want to confo:m to society's.
expectations, qardless of-
accompanying sanctions.

~ Soper makes two ‘paints to argue that Hért'cadﬁqp
sastain the osjébtion against Austin.iﬂgfrst, he tries to
show the ultfa—ﬁ{piﬁal~nature of the kind of hormggiyity
Hart afques for. ~Secohd1y, he tries to aembnstrate thaf

Austin can easily‘ accommodate itC‘SOper states that in any

.coercive system. there will certainly be voluntary

allegiance among those in poqer‘l Although the hotive for
this allegiance may not extend beyond pure-self-interest,

it is entirely consistent. with Austin to root the fact of

kY - i . )
~ allegisnce in an act of will., To this end it s a qatutal

-
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extensicn of the.coancnd m;!LI which is a special act'of
will (namely, oxder backed by threats). This, if all that
voluntaryvallegiance requires is that the officials .agree
to collaborate, Austin's definition of law emergeos

A ~ . aunsgathed.

. . Coercive regimes can and do exist with
K .ty JAp veluntary allegiance, beyond what
“ '.'f is implied in the idea that those in

oharqe voluntarily accept their
role. ' T

N

Since any de facto exercise of power will entail voluntary

éllegianqefat least by some of those exercising it, the

account of the normativity of law must go beyond the fact
of acceptance by the officials. As we ‘have already seen in
the analysis of the game analogy, Hatt does not go beyond
‘tﬂis fact of ccceptancg in his account of normative

attitude. It is for this reason that his effort

'
e
ARS

constitutes little improvement over Austin.

: : This-claim that law is coercive is

| compatible- with the existence of a
normative attitude among some people;
indaed, even the idea of an order*
backed by a threat entails at least
one normative ‘(uncoerced) attitude on
. . the .part of the Person or - persons
* ‘ . : doing the ordering

Aftet he has conflated Hart into Austin, SOpcr also
N considqrs the work of both xelsen and Raz. In both cases

he also finds that their ‘insistence on a normative

dimension in tho"lai‘is'icduciblo to an arbitrary adjunct
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on Austin's médel. None of these c¢ontemporary positivist
theorists can escape the charge that they utilize the
normativity of law, and that is because all of ﬁhem'
ultimatély.resb their case for this feature on the appeal
to the real or purported allegiance of the officials. On
this basis, Soper draws two conclusions. One, positivists

are right to insist on preserving the idea that law is a

,normative system. Second, (this is quite originai) the

ncrmative dimension of law can only be captured through a

radlcally new definitional approach to law.

To advance beyond the coercive model
two requirements must be met: first,
one must describe the ‘normative
attitude that is essential to law in a
‘way that distinguishes it from what is
implicit in any exercise of de facto
power; and second, one must defend as
a matter of definition the claim .that -
this particular attitude is an

.~ essential part of what is meant by a
legal system.l!3

To launch his fresﬁ start of exp151n1n§ law in ‘terms
of an obligation to obey it, Soper insists_that'his
approach is: the oﬁiy way clearly qnd_éatistactorily to
distinguish between coercive regimes and legal systems.
It is clear because the existence of sanctions in both
types of systems blends ¢he two together unloss a
normative, definitional approach is taken. It is

satisfacdtory becguée our collective sense that there is a .

yast'diffhrBﬁca between a group'of efficient gangsters and
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a legal order can be most aptly expressed in terms of the

" ‘values associlated with the existence-of a legal system.

If claims of legal obligation do not
share the same root meaning as claims
of moral obligation, then they- .
probably are only reports of legal
validity.or predictions of a chance of
harm.14

T

-

To construct the ‘definition Soper moves beyond the »
focus of the officials of:a system to the citizens of 'a
system. It is an interestinénand~%nﬁqvgtive shiﬁi and
once it has been summariéed, the. next-seétian wfll'try‘to .
show that. the -approach provides credence to the argument
that some judicial duties must be ancountea for -in- terms-
of the purposes that - legal’ insti;utions are designed to

e L A

serve. The question Soper poses, one he sees as also .a

‘queéstion of poli;ieai'theoty,_is whether‘dne can find a

rational basis for the citizen's.auty to obey'the law.,

*

The quest for Qrounding political
obligation begins, in -short, where™ ‘-
this picture of law ends: with
citizens who do not share the official -
normative attitude towards the rules
imposed on them but who nevertheless
can bé said to _have a rational basis
for obl Igation. 15

The point of departure,for 80per'§ 1nquiry‘1s.a claim
made by Hart but not incorpdiaied into the foundation of -

‘his argument. - This {is tha fect that rules of obligation

reflect hithy prized fenturen of social life.. The
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officials and the citizenry share an appreciation that the

features of social life reified in the rules a;é_worﬁh‘~

e Preserving. This constitutes an essential bond between
the two groups and provides the. brédge between the duty to
obky of thg citizens Shd:the dufy of . the officlals {the
duty of the latter wgll‘be pursued later).

-

This stronger view of obliqatton.,

which requires group referente §o

~ prized features of social life, gives

L a'very different picture of the

relationship between rulers and ruled

by suggesting that offjcials hold out

the system they admiﬁer as one that

. deserves the allegi ‘of dissenters
and supporters alike.? .

Soper -uses the 1dea of prized. features in an original
way. Sanctions which accompany them are only ‘incidental,
- i,e., not an essential faature of the obligatton generated
- .. . by.tPese rules, because the rples express certain social'

purpdses. One gives an accounf af why the .rules are

¢

.. prized and hence obligatory by describing the purposes

they serve and whx these, purposes are valuable.' 4 N

»

A purpose theory, which reguires .the - =
statement that a group believes a'rule
. . . to be obligatory to entail the
e statemgnt that the group is pteparad
to, show that the ruie serves scme
" purpose in terms of defensible ‘group
interests.17

~

. - From this perspective, Soper intfodnces a conception

of law as distinguished ‘from a coezcivévsysteu, as based

L]
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'on the bbiigation-of a citizen to obey it. Law is a'system

1n vhieh ‘the intetesta of. all are served by a good faith
beuet in justice 'by the ofﬂcials.‘ ‘I‘he citizenry both
underatand and accept the attempt by the officials, via
their 1°§§1 activity, to~maintainAthis good faith. Law is

.thns a. higﬁly;prized value because of the way in which it .

"seeks to serve-dhe comman good The Social consensus as to

an obliqation to obey ‘the ‘law is thz’s derived from our

. comprehension of its purpose.i Furthgr, even if -law, on

A -

3occqsioﬁ, fails to promote the common good, it is the

belief in its attempt to do so that is essential.

One interprets, it instead to require .
only .that’ legal directives aim 'at
serving the common good... Legal’
systelis are essentially characterized
by ‘the belief value, the claim in
faith by thgse who rule that they
© 80 in the interests of all. It is .
" this claim of justice, rather than
Justice in fact, thet one 1links
conceptually with the idea of law.18

The next ‘section will elaborate on this idea of éaw.

‘To this point, it can be argued is that it is impossible

to distinguish between law and coercive systems unless a

normggivc, definitional'approacﬁ~can be successfully

F défgﬁdcd. Perhaps the most dramatic modern example of the

1ntu1t1ve‘hppoal of - the pérspective is found in -

Soltzhenitsyn's The Guldg Archipelago volumes I-IX.'9 an.

oloqueﬁt chronicle of twentieth éentﬁty bafbérism, it is

rosoundingAevidencc of Soper's insistence that the very
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idea of law entails a good faitﬁ;bglief in just{ce. As we
learn in the Gulag, most of the monstrosities ‘are

perpetrated in the dead of night. Further, the auﬁhorities

s

went to ludicrous ends to display a veheeerf ﬁroprbetya

it was not enough just ta shoot the victims,:confessions

had to be extracted and crimes proven.

Secéioh 3 - The Judiciary andhthe'Giving of Reasons

‘At the outset of his argumeng; Soper readily.conbedes
that it is poésible to construe the law in more ways than
one.20 Thus; part-of the task of argument is :5 make a
case for the proper subject matter to be explained. If

one can show, 1) that certain phsnomena must be

e

satiéfactorily accouﬁtedﬂfor, and 2)tone theory is cgpable
of doing so whereas another is not, then this is one way
to arbitrate among competing exﬁlanations of law. The
present study of duty-imposed decision making constitutes
an enthusiastic endorsement of the point. it invites us
to }opk at the légal éonceptualtterrain throuéh'this

window; a recipe for judicial decision making would appear

to be essential to any theory of law and duty-acquired -

decision making is a necessary ingredient.
Positivism has already been taken to task as'a-theqry

of law. As an extehsién of the criticism, this section

'examinés tﬁé phenomenon Sf the giving of reasons in the

A

o
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common laﬁ. It will be argued that defects in the

positivist methodology render it unable to accommodate the

ph;poees that delineate the role of the judge in any legal

Nsygtem. At the end of the section, the common law will be

subsumed under §oper'5'theory of iaw (the compat;bi{ity
between” the two readily facilitates this maneuvre). fﬁis
will permit ‘the use of querus arguments to engage
positivism and mount the most comprehensive cese.nhat can
be made for the claim that common lq&"quges have a dut; v
to search for right answers. o -

The overall3objection to the positgyist view of legal

argument ks that most Qf the positivist efforts are geared

‘to an abstract account of legal gglidity. This emphasis

restricts their ability to~explain the common law method

of justification appealed to by advocates and used by

judges to reach their Qecisions. The- tension in the
positivist approach to the'éhehomenon of justification is
best revealed in the struggle of MacCormick to preserve a

. presminent place in iegal reasoning for a rule of

recognition. As I argued in section one, this attemptedl

-

reconciliation leads Mac 1c§ to flirt with an abandéh-

ment of the game analogy altogether. ﬁerhaps-the lesson

_that can be drawn from this is that MacCormick recognizes

thq-iuportaﬁce of explaining_the legal phenomenon of
justification, yet, also realizes thatythe positivist
adpproach is incapable of eiplaining the giving of reasons
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in the common law.
.Soper approaches the problem of judicdal decision

making from a methodblogical perspective. The key question

n 0N

he raises is. why tﬁe positivist insistence on examining

legal directives as the subject matter of law is no les;

< . »

* arbitfary than fecusing on the phenomenon of legal
obligation. . ’ . )

» < <

In that sense, by insisting that
actual obligatiQn is one of the
phenomena of legal systems for .which
< ' ' theory must account, one is no less
arbitrary in the selection of data
than are those who focus only on that
other entity, the legal‘directive.z1

Of-course positivists, at least since the, work of Hart,

Ld 2

belLeve obligation can be explained in terms of legal -
di;ectives. Yet, since the poai;ivist focus leads to an-
emphasis on the.identificatibﬁ~éf_law, it uftimately
da;igrates tﬁe intérpretagfon of‘law. This explanatory

slight seriously undermines tire explanatory power of the

>

positivist ongramme.

-]
P
<

. An adeguate concept of law must

: reflect’, even in theory, ,both

© processes - interpretation as well as
'1denl;i.fication .22 - :

-

v

° : ’
L]

There LS'alsd an IWportadt methodological insight
that follow;'f:om.éqper's criticism of the pos}tivist‘
focug on ﬁééal directives. In noting this ohjection,‘one
canobath antizipaiq agd-hccqpnt for the explanatory shift




Soper advocates. Tﬁe\;hsis;ence on reducing law to a set
of éirectives‘will inevitably lead one to study the
decision-making process through an exclusive scrutiny of }
the }9nga(§b\qj,AHEEE\Q}Fecfives. Thus, one will come to
und;rstana the functisﬂ of law in society from one's
conclusions as to.the ngﬁure of these directives. As a
result, oned® picture of la? is already painted: for the %ﬁ
positivist, the function of lhy is to organize social life

5

via a set of discernible norms. The rejeétion of a
directive based account of iéw enables us to develop ;
richer view of the w;y 1q which law ofganizes social life:
#ccording to Soper, the ﬁunction_of law }n society is to
obligate people to cé&péréte voluntarily through the
/\nstitutionakizatlon of ‘a shared 'sense of purpose.
Connected to the positi&ist focus on legal directives

is a basic premi;e of the entire programme. Vhetﬁer
':positivists opt for defini:ion (Austin) 6r description
(ﬁart) they all agree fhat é;planation musf be based on
clearly aacertainable-social phenomena. This|9hould not beq
surprisinq since it was the rallying cry for the creation .
of positivism in the ningteenth century as a mode of
intellectual investigation.23 Nonetheless, it leads to an
insistence that law be explained in terms of "observable
social fa&ts' such as acts of ﬂill; This insistence on
_cortalnty_in'explgnqtidn ééhétitutes the real

attractiveness of legal pp?ltivism.
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The positivist seems to have in his ®
favour the point just made in
connection with the problem of
gertainty. A theery built exclusively .
on observable social facts seenms
easier to apply and use than a theory

that includes evaluative elements.as‘
well.

Soper rejects the consequences of the approach,
implying that it ertails methodological blinders which
render it‘incapable of ;ccommodating law as a practical
activity. The level of certainty positivism seeks makes
‘it capable of explaining law -only at a véry abstract
level. This cuts the progra?me off from law as a human

endeavour which gﬁides action. The conceptual inadequacy

is best illustrated in the inability of positivism to

account'Yor the process of interpretation in common law
reasonxng. Soper enables us to see that this failure is a
result of a methodological deficiency.
- | e '
No theory that insists on completely
eliminating uncertainty cand provide a v

coherent account <f_ the phenomenon
under investigation.”53

In addition to a.methcdological critique, Soper also

invokes the main line of argument he uses to develop his

own theory of law. Assuming that our task i{s to ekplaidf

thosé'constraints uhich law places on behaviour,26 we must

acknowledge that the standards and procedures of
justification are part of the law. Otherwise we cannot

distinguish the legal order frowm a coercive regime. -

(s

.

-
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The clain that the standarda used in .
justifying particular legal results or
procedures are themselves part of the
lawv rests on geveral ideas. First,
without' such justification the
directives.“are mexmly coercive, not
".legal... (One- cah certainly under-
stand the mugger's command, wyhether or
not knows his justification for giving .
. the - command.) The requirement for
justification stems rather. from the
fact that without it, the ccuaiﬁd is
no different from the mugger's and
thus is not law.27 .

A ]
[}

In invqsing his main'theme, Soper 1is once again.

.insisting that law can'only be explained by capturfnglthe

) purpqseful ngture of the enterprise. His own account ofi"

the giving of reasons is highly original and constitutes a -
radic: rethinking of judidial decision making. According
to Soger, the traditional view of the judiciary has

conceived the process to be the resolution ot disputes

"according to law. Soper rejects this picture and

subatltutes one of the gourts as . the justificatory organ

Eiof.the law. To execute this funbtion, courts must’ of’

~N - .
course engage in decisiom-making. Hdwever, the setgling:

of dispﬁtes'il the only vehicle thrdugh which the courﬁs
achieve their d&in task, which s to sustain legal

: legitinacy, i!e., the _obligation to obey the law. '

. ~ - . . ’

BY phifting the focus to nake the -
" concept of obligatiod central to legal
' theory, one changes the distinguishing O
‘fegture of the court:. . From ' this new
: N '9qrnpectivo the qonrt appears
"t - primarily as a justifiéatory rather
- than an adjudicatory inatitutibp...
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. ) The prevajiling view of tke court as a
law finder will be seen to have v
# mistaken a contingent, if dominant,
function of an institution for its Los
essenttal and distinguishing
characteristfb.

y

IE is through the gifihg of‘reaSOns for decision that the
officials of tﬁe legal system maqifést their‘good-faith
attempt to do_ jiisi:ice. Inithisﬁé"y, the courts function
as the institution within which the reciﬁrochl réspect of

‘. the citizenry and the officials ﬁn be created and.

34’f¢ingor¢ea Through’ the prqcess of ‘the. justification of

TS

decisions via the giving of reasonat the Iegal.order can

,.- §

';gfb& di#tinguished from a coercjve~regime,“ ?}gﬁ .

w1y
c .

.‘\
: N cye . -,
. ~‘ : ‘.~." ‘f - | ¢
~ .

Pl e
r

Fehviagn e . “Courts represemt the mogt eifipient

way of demonstrating .the good faith 4f .
_the Implicit 'claim of. ¥ agtide that. -~ .
distinguishes %Pe legalﬂfkpm the~’,'
coerciye regime, 2 . : -

44444

B The radical nature of Soper’i,veé ﬁ%truction of the

‘.‘.

judicial process might apﬁeap to- rbnﬂir iﬁ bizarre.. w& -
_cénclude, I will attempt to show that ‘sich a perce { p' il

a
confuses a distinction SOper is anxious to preserva. This

,is the distinction betﬂeen the.tolé ot the judiciary inaa—
theory of Iav and particalgr pracesses ot juztifim:ion.
L will_ make the point uhile ainultaaeog’)y perfbrming thé
self-setving task “of - using SQpar'C thnsts to gugaent.my

PR




/.

IR
v
. -
'
4

14

~ . | 146

‘the genus law and acdordiﬁgly, the common law theory I
shall dqyalop must be subgumed urider it as a particular
species of this gen&s.

Because of the way Soper's theory of law conceives
the role of the giving of reasons and heﬁce of the
judic%ary, he readily concedes that more than one process

- of $ustification is compatible with the theory.

¥ The major conclusion that results from

il : .~ the preceding discussion is that very
- ) little can be said a priori about the
- - ) content .of potential theories of
justification in particular

' societies.30 o - -
f% < : ‘ COnstraints on potential systems of justificatxon can be
_;j IR f .‘derigfd f;om the requirements for the preservation of  the
757 o _ ‘;i..maintenancq aud exhlbitton of the good faith attempt to do
154%745 . : justien. Soper lahels ﬁhese consttaints ot sincerity and
gﬁif'f;“;;tf Qtakgs thgk’ta'bn=tha 1iults which ciicuhscribe possible
1 . | . torw&-of jgn@ificaﬁxon. As an 111ustration af hié?
ﬁfﬁ d?jx' | epproach, édbtrunofeh thae Dworkin s’ idea of law .as’ a‘i

(L
N ‘
3 ‘.:.f

-,.

Ia oun. thom 1! no Onl procau ot :}utitlc&tion which 10
ﬁ'ﬁ éf th!‘. 1: umt by t.he concop‘t of IAw. B

R wy-eu; éaeieSy pg«x'dutwiaq ;1gmzs deteminations are nade;..
ftfi,kf;?‘ ; 15 Qni,pq;&lhie;na@ﬁ~qﬂﬂjﬁﬁtﬁ{iéation..Rowevér,-othgrs ame

s . also mpat:lba@qxtb t’hd thdp:y’ at law ﬁevoloped by SOper." i
:;‘ llhllg thu cqurts 'can‘ aalsn, th;_:iu zheir :ustificatory
funcu.oa th!ough thd;‘}'&'iviné oi! xs'&asons wrhdeqtsion, nore
tm om m&hod o: ;,maf,tmzou ts oottcaptually pocazple.i,.

7
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Justification by reference to an
underlying political theory is still
required, but it need not be the
particular method of justification

(right answers and principles)
suggested by Dworkin.3!

’

It follows from Soper's argument that the judicial
du%y to seaqdﬂ for rightianswers cannot be derived from
the idea df law. Under Soper's view of law as a normative
enterprise, different forms of judicial'decision making.
can be incorporated into different legal systems. On this
basis, and this is the crux, one can argue for the right
answer thesis within the common law without being forced‘
to claim a hecessary connection between the judicial duty

to search for right answers and the concept of law. All

"’onq need argue -is that such a deqisien-making duty best

describes the way one particular set of legal imstitutions

ﬂhas instantiated law. Other forms of legal institutions
: may not require this search. Such a view is conceptually

‘-censistent with the concept of law.

o Finally, one can draw on Soper s theory of law to
unaqagtand the’ point of ' common law right answers even

apart from' 1nstitut£onal ambitions. In the spirit of

SOper, one could argue that the pragmatic process of

7decision mnking within a conmon law adjudicative tranewotk

dramatically enhances :espect for the law by reqnizing
legal reasoning to be based on search tor right answers.

Of course, this relegates to an institutional level

-
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Dworkihi's distaste for the judiciary as a legislatiQe
organ vhag.he insists that such a funqtion is inconsistent
with denocratic‘political theory. Following Soper, it can
be claimed that the judicial duty to search for right
answers follows from molding the common law adjuéicative
proéess 8o it conforms with a particular political theory;
Nevertheless,. the goal of the construction is to ensure
that respect for the law is preserved. Given different

political theories, tﬁis respect tan be achieved in

different ways.

In the next chapter, I shall exploit Soper’'s iansight

that the role of the';udiciary most fundamentally must be
explained in.terds of its basic purpose of legitimizing
the institution it serves.32 I shall argue that the
judicial search for right answers is part of the way the

———

“comnon law enterprise tries to achieve this legitimacy.

*
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COMMON LAN RIGHT ANSWERS

"I_now propose to portréy the common law judicial role
through an' elucidation of the purposes .of the common law
structure of adjudication. The theory, derived from the
work of Lon Fuller and Ronald Dworkin, supports the claim
that common law judges have a duty to search for right
answers. One must explain how the common law has been
designed to funct;on as a dispute seftling mechanism to
reach this conclusion. This view of common law, which
conceives of it as a special way to structure and manage
social affairs, will‘be introduced in section two and
elaborated on in sections three through six. Sectiou
three also performs the important task of intf;ducingilﬁe
éonnection between the purposes of the common law and the
institutionalization of a requirement that judges search
for right answérs. The final section of the chapter

completes this argument., Before commencing the study,

section one attempts -to cultivate a sympathetic audience_

for the approach through a demonstration and reminder ot'

 the practical nature ‘of common law reasdning.

149 ' .
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Section_ 1 - Rules and Reasons
¥ritten almost twenty years ago, Graham Hubhes'
article, 'Rules, Policy and Decision Making' persuasively
demonstrates the pragmatic process of reasoning used ﬁo
apply legal rules in the common law.' One of the
implications that:can be drawn from the article is- that,
notwithstanding MacCormick's work, there has not been
sufficient attention paid to the unique nature.of legal
reasoning.? The detailed examples éughes employs to
sﬁéport this claim are<ins£§uctive. I will begin this
section by briefly sqmmarizing his analysis and then
connecting it to my éwn approach. Before proceeding, I
must make one comment on terminology. Hughes uses the

term ‘policy' to describe the considerations that are

cappealed to in the formulation of the .reasons for the

applic&tion of rules. I shall adhere to Hughes' usage in
the summary of his position. Once I make the transition
to my own argument, I shall change to my own terminoloéy.
Hughes proceeds by showing various ways in which
policy enters inio the proc;Qs of judicfgl reasoning. One
way is when a bblicy statement ig written into a statute
as a gﬁide to the iﬁterprgSation_of‘a rule. . As an example

of thls'gituation, Hughes ‘citas the English Wills Act

" which stipulates that a w.ll must be signed 'at the foot

or end'. There is an amending statute to this condition

which makes clear that the purpose of reguiring the

MR
Y I



.151;'

signatufe at the 'foot or end' is to ensure that thw
testator intends the document to be his will. The
amendment makes this clear. because it loosens the
requirements of where Fhe will must be signed in order to
be a valid will. Here we have a situation wgere the
pélicy.fixes the general aim of the rule, i.e., it
clarifies ‘how the rule should be applied.

There is alse another type of siguation where

guestions of policy enter a legal decision. ToO

illustrate, Hughes supposes that a will is written on a

cardboard box with the signaturé on-<the. detachable 1lid.

In this situation, Hughes feels even the amending statute
does not ‘provide sufficient guidance to the judge, for the
intention of the testator is-not evidenced in his
signature. In this sort of case the judge must reach
T ”
beyond the statute encased policy to the underlying policy
of probate law. He might stress for example:
the underlying policy of probate law
‘that wherever possible effect should—
be given to the wishes of .the
deceased, and that, therefore, where
* other arguments are nicely balanced,
. the benefit of the doubt should be
given tb the document.3" ‘s
On the other ha=d, he might want to curb sloppggess in the

drawing of vital documents and thus invalidéte the wili.

In this case the policy differs, (a) in that it is not

part of statute, and (b) in that it can come into conflict

v
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with other considerations. This would not -happen with the
policy directives which are contained in'a statute unless
of course there was an error in drafting the statute.
Nevertheless, in spite ot the difference between the two
types of material, the socbn& type of policy consideratian '
can be as.decisive in a judicial decision as ﬁhe first
type. | .

Hughes also considers a third type of'policy
¢onsideration. This type follows from the use of a.
prfnciple to guide a decision. An example of this type of
policy factor is the principle 'Hard cases make bad iaw'.
Hughes illustrates how this. could be used by supposing

A that a judge was faced with the problem that if he ovez:--
' turned a will he would deprive a crippled child of all
financial suéport. Yn this case, éhe invocation of the
prinéiplgrgaard ﬁases éﬁde bad law' would guide the judge
in overrididg,the appeal to compassfon.
Judgﬁs.hgve often said that hard cases
make bad law. This aphorism expresses
--the idea that' ®o depart from the
principle. of consistency solely out of
coupassion may carry great dangers for
the future course of the law.

ALl of the above type: ot policy 'considerations

doucnstrat‘ that there are varioun levels of legaly

-at.rtal ;.As well as legal rulea, there ‘are policy™

.conlidérattons within a statute that guide‘tha app&ication

\-of thp ntatubt and thoreoara policy considerations that-
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B
are reiterated as ways to interpret a statute. Moreover,

one also finds more general policy considerations, some of
which have a vague legal status such as 'Hard agses make
bad law', and some of thch have a more formal legal
status, such as the doctrine of precedent.

These examples reveal that "in the

edifice of argumentation in which a

legal problem is debated and in the

structure of reasoning by which a

judicial opinion supports a -judgment,

there is constant movement between
different layershpf material.

-

Since thésg'éactors can conflict even though tﬁey all
“contribute to.tke making of a decision, none of then
soljgs the problem. Cohsequénfly, their existence
redoubfea~the complex;ty~of judicial decision making,

‘ Huqhes.nOQAngceéag to argue that there is a complex
relatiénship.that'can exist bétwegn‘legal rules and
poiicfes. ~He begids with an ex;ﬁple of one way in which
policies and rules.-can 1n£eract. _ Suppose that a child's
parents get a rule that he cannot watch televisiox\pore
than,one hour per day and the child requests permission to
wagch television for two)hours one day because 6!
circumstances which make it impossible-for him to watch

.falevision anothef day. The correct decisfqawon the part
" of the parent .in this case will depend on the policy
-‘behind the rule. If the policy is about eye-sight (more
than one honr ot television per day is harmful), then the
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annwcr should be~no. Eowever; if the policy is to'
‘restrict television watching in order to insure that time
is left for other activities, tien the answer could be
yes. 1In any event, it is a‘case where the policx must be
.known before the rule can be applied, i.e., it is the
" policy that guides the decision and‘noﬁ the rule.

Now.lnf us consider a more difficult case. Suppose
that television .watching is :eétficted to one hour per day
., and the child must alsd do two hours of homewqrk and have
one hour cf'fresh air. In th;S'situatinn, the rule could -
be about homework and exercise ;ith nhe'policy of
restricted teleyislén watching;tp support it; or the rule '
could still be about restricted telévision watching with
the policf about ;omework and exercise to support it. In

this case, not only is it necessary' to understand the

policy 1in order'to apply the rule, but it is-.also

“~-—necessary to understand which part is the rule and which

e

'part is the poliey. Pursuing the example helps us to see
ghe 1ntegration.b9tween,poltcies ‘and legal rules. If therg
was a previous re§u1§tion whicn ca;led for one hour of
homnwork and two hours of fresh air, ne inoh»éhab the new
rile contains-the policy of more emphasis on academic
activity._ Bowaver,-it the previous rule prescribed three
hours of homework- and no fresh airg tién the new rule is
intréducing a policy of fresh air.

e ‘Bugbeti taxondmy of the various types of legal
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‘" material that can function as policy considerations in

judicial reasbning and his argument that legal rules and
pplib;eé.are 'tntertwined’, together.provide the basis for
his claim that it is 1mpossibie to reduce the role of
policy in'judidial decision m;Elﬁg pp the appiication qf
open-textured legal rules. This serves his objective of

showing that because Hart does not accurately portray the

many ways in which policy factors ¢an influence a

decision, he cannot account for the structure of

argumentation used in judicial reaséning. For my part, I

El

am more interested in his broader claim. This is his view

of the role of judicial reasoning'withih the process of

judicial decision making. According to Hughes, the many’ |

.ways.thaf rules and policies interact require judges in

the standard cases of'judicial decision making to
construct arguments which evaluate the degree of’;nfluence

of each type of legal material.

L3

The process of statptory interpreta-

. -tion or, indeed, any form of judicial :
decision making is more typically a :
rummaging through layers' of material
tn which prescription and policy are
more or less expressed and’ more or
.less vague. The material used in this
argumentation and decision makKing will
sometimes have a sharply legal

. character, "as where it {s a statutory
" clause; sometimes a more diffused

. legal character, as where it amounts .
to a general commoan law doctrine, a o, °
principle or maxim; somdtimes only a -
vaguely legal character,” as where it
is no_more than a reiterated judicial
idea.6 S
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'independent in tha the arguments judges use to

. the Iigﬂt or tnh prosent discuasion.

e

ﬁughes_succeeds in demonstrating that the
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considerations he labels policy are both necessary and

independent of the standard8 to be applied. They are
qas | v

reach

"decisions are not derived from the standards but are
- constrdcted as ways to make sense of the_standards. Thus.

_a judge must acquire'ﬁhe skill Of .constructing arguments

to justify decisions which balance and weigh the various

types of legal material, and acquire a knoﬂledge of the

legal- material that. is appropriate?in legal argument. It

is the emphasis on these skills of reasoning that Hughes'

labels the :eal insight of the American legal realists.-
There is:a iworld of special expertise
* ', between a rule and a decision, and the
- most practical and fruitful task of
leqal philosophy is its study. There
“are rules in &he law' and there is law
'in rules, ‘but one needs .special -tools
to dig it out, and these 'tools are as .
centrally important and as worthy of
* éxaminatiorfl as the rules themselves.’

" -

" There is a éurfac;\:?EETteity in Hughes' apbroach_

Ehdt1foilows.£rom,his gross distinction between rules and

'policies. ‘.1 have utilized the 'dicbot'omy because it is a

conpanion to my .own pffortq in the first two chapters. I

. will nou draw upon ny analysis, seeking to extend it in

Bughas cmploys the idea ot policy to describe the

r-ason- given !or the appltcation of a rule in a certain
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way. For example, the policy of giving effegt to the
teetator's wisnes is_a reason which recurs throughout the
various will cases. There are;;h:ee points I want to

extract from Hughes' analysis of what he terms ‘policy’

and I more generally label as reasons for decieions.8 I

shall state them and then attené"io'ehem individually.
First, in judicial’ decisions that reguire a judgement‘es
to the correct application of the law, we justify
decisions by givxng reasons for them that do not merely
'appeal to the standatds to be apd&ied Second, in
different situations, even though the same standards are

being applied, different reasons founded on an assessment

'of the concrete circumstances will be given., The third

.polnt is a consequence of the first two. .Because an

"edifice of reasoning'9 must be consttucted to accommodate
the vicissitudes of actual circumstances in which
standards are-to .be applied techniques of decision making
must be developed to meet the challenqes.

.
4

The first point drawn from'Hughes might seem trite.

Indeed, it is becausewit_seems so obvious that it has been

overlooked. Even the simple examplzfof the sergeant who

. must apply the command '"Pick your five most expcrienced

‘men' reveals it. Assuming that the facts mike it possibfe
to make the judgement, the sotqeant connects the command
to the circumstances in which it must ho applied by

constructing a set of reasons supporting the partléular
. ®

4‘4— . ' ’ 4
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.dpcision .h_e. nk‘qs.‘_of co;;rse, he 13 not requirea to recoxd -

" 't.,r_tese;“r_:eas:ons for posterity. In lav, the need for the

eaonstxuction of reasons is aeven greater because the

standards to be aﬁpl:l.q_d aXe iikel’y to be more complex ‘than

) .‘.th"e. univocal reqplremcnt of determining what counts as

]

u

Q

-

‘-o‘qt expettenced;. Further; custom require’s. that £i1e

fe‘nbns be sfated pubilcly. Once we focus on the need for

. the giving of reasons .in 1aw in order to mediate between

LA 3

- the stam:larda. to be applied anc! &he facts of the case, we
can- séb the ne!:essity for enphasizing the jndicial process

df decisicn naking.' Since the givin(; of reasons has as
’1:9 conclusion what the standard wj.ll mean in the
circuustances, it seen\s misreading .to daacribe -the—
decision merely ad thc nse. of ‘{:he. scandar&.— The' process
used to reach the oonclusion aeens far more lnportant.

o 1‘be second point drawu from Hughes accentuates the -
(Srihacy of the prccoss of decisicn makinq i.n the common
. daw. " @h reasons for 4 dec/q.on will var'y with the
circnn §c'oh and: cmaqugntly the}difica of reasoning

‘canndt be tcducod bo a calculus.

ghes' example- of .the\
pa';;ntal tulo‘against ‘more. tha.n one hour of televieign
utching can illns,trato the polnf.. 'rhe reasoqs for the
appucction of the rule \dll vary wi‘uth the circqmstances
fh thlch thc ddc}sion -ustaa‘ ud,e. It the chiu becones
clck th. Ptl‘ont -tght mpond the rule notwithstanding the

objoclivo: :hn parcut had 1n uind f. r o:iginally

v

-

&
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i introducing it. Or if the child takes up an organized

progranne of exercise, the parent could modify the rule to

meet these new circumstances. The sergeant who must gpply

the same ‘order under different circumstances also will

vary his reasons with the circumstanoes. Thus, in

situatiops such as litigation, where each_decieion dust

A

deal with a\uhique set of facts, the process of‘decision

making is fundamental.. It is fundamental.because'a

decision gaﬁ only be ‘made by devising a set of }eeaons for

a particular application of the standard.
. - €

‘Once it is seen that circumstances can severely limit

the guidance the decision-maker.cen‘receive from the

standards to be applied, the need  to devise techniques of

reasoning becomes apparent Decision making is not just

abaut the’ execution of undezstood standards but is also a

process in which justificatory reasons are given for
'particular applications of the ,standards. Thus, Hughes

. helps us ‘to see that legal circumstances are sufficiently

4

compkex euch thst the giving of reasons‘is an ongoing .

neceasity. . Thetefore, for Hughes,. the typical cases of

Legat reasoninq will be based on a process of argument

"whioh-otters“:oasons for the decision. Put too simply,

legai argument does not fit the facts to the standards but
rather attenﬁta to fit the standarda to. the-facts.
There Qe a. simllarity between the above dhscrip:ion

of legal reuoning and the quandried of ;:he sexgoant When .

Lo
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the sergeant is asked to justify his decision (i.e.,

reproduce the reasons that red him to it) he will appeal
to ‘the possibilities that were open to him in the

" _circumstances. If he is asked to pick his most experienced

men where no one is evidently experienced, his attempt to
-epply'the command will fequire him to modify it éccording
to the circumstancee. what-will 1ustify the decision and
hence the modifications will be the ‘reasons that lead him

. to determine what counts as ‘'most experienced' Such a

process is far more practical than debeting the meening of
terms. Rather, the sergeant tries to .reach. -a decision on
the basis of the facts he has at hand He might decide,

where, all- nis men are new, that those with boy‘scout

‘ experience are ‘his best bet. In citing this strategy as

his reason for picking the men. he attempts to apply the

o

‘order.

The main lesson Bughes teaches us is that the-appeal-

to rules playe a very limited role 1n common law'

reesouinq. Legal argument offers reasons for' the use of

‘'standards in certein ways end the point of the argument is

to coannect then to the . fecte of ‘the case so that the

dispute between the litigents can be resolved in a

‘retionel nay._The retionelity of common law reeeoning is

-found ia the. g_ggg_gg wey legal etendarde are molded to .

the fecte of . the. case end so given -eaning. ‘In sun, there

'13 a. ceneeneue in the Iegal conuunity that judges must

R
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reach a decision:
4 -
by arriving at an interpretation of
materials generally acknowledged to be .

relevant in a. fashion generally
acknowledged to be acceptable.!0

. Hnéhes_has shown -that even in the case'oﬁ legal .rules
the creation of reasons in these cases is'the key to the
process of decision making, and even if this does not
constitute the archetype of common law aréument (and’
Hughes ‘thinks it does), it is certainly an integral
component. The rest of thie chapter is spent arguing that
in fact the process of cohmon law ad&udication constitutes
a framework in which -the judge 'is required to search for

the right answer in the ‘case before him. This requirement

can be derived from the strategic objectives which

“structure the'way_common law adjudication develops reasons

- for judgement. ~

-
.

Section 2 - fulle; on Adjudication

One of‘the.gest innovative and insightful essays. in
ceﬁtempotefy jurisprudence is Lofi' Fuller's poathumousry
published "The Forms and Limits of Adjudication."!'! As the
title suqéests, Fuller sought to explore the role é:
adjudication in the law, an invostiqation which took him
beyond ‘the scope of common law jndicial decision making.
Reverthelesi' hecauee ‘he frames. the analylis in the terms

ad
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of the purpoées of adjudication, he provides the

" conceptual tools to analyze the common law jJudicial role

in this way.

Uhique to Fuller's appré&ch is the way in which he
delineates the adjudicative process as a rational enter-
prise. The argument he offers to support the fbrmﬁiation

constitutes a great contribution. The essential idea which

animates the approach is that adjudication is a form of.

dispute settling where the plaintiff and defendant offer
reasoned argur2nts and proofs which the decision-maker
employs to resblve the dispute. Trial by battle, the
throwing of dice: or the inscrutable pronouncements‘of
oracles are other ways to resolve diépu;es, The

Peculiarity of adjdﬁic&lion is in the rational

participation of"the disputants. They do not resolve the
problém‘by a test of stfength, the vagartes of luck or the

whims of a guru. Rather, adjudichticn provides a forum in
which each of tﬁe disﬁutants argues for the propriety of
his claiu. The judge reaches hds decision by acceptin%,the

argunents and proofs of one of the two disputants. The

. rationality of adjudicatien <8 thus to be tound in- the

'_noc.saary conditions which must be met to enable the

-~

‘respectivo participants to fulfill their roles witﬁin the

procots .

N

- To begin an investigation of adjudication, Fuller

compares: it to voting. Both fall under the same basic form ¢

,‘ . '.‘4
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of social ordering, organization by common aims.!'2 The

other basic form of social ordering, organization by

'req}procity, is illustrated in contracting, but is only

relevant by way of contrast. Puller recognizes that social
organizations.based on share& aims vary in the degree of
formal@ty: This is part of the value of comparing
adjudication and_ the important government process of
voting, they are both highly formal. Hhﬁle there oftén aré
many competing objectives in the\gse of social
organizations held together by common aims, Fuller
maintains that without these aims the asgociation would

not persevere,

In considering this constellation of
objectives, it should not be forgotten
" that it is, in the long run, the
actively shared ani at least vaguely
rnderstood aims that give the
association its motive power,

.
Fuller.conceives the rational core of a gsocial institution
to pe isolabla'by focusing oﬁ how it functibns as one of
the two basic forms of social ‘drganization. He thus need
not pretend that humans are never 1rrat£ona1 or that
institutions cannot be manipulated for self-interest. 'ﬁi;
method simplities the analysis by showing us how to

comprehend the fundamental purposes that give an

'msutm:ion its identity.

Fuller does not assume that human boing) at all times

" behave rationally but that it is the rattional core of

>
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human institutions that is alone capable of keeping those
institutions viable and sound.'4 Tﬂis rational core can
only be explainéd through'a‘shared sense_of purpose.
Ultihately, then, it will become apparent as the
discussion progresses that PFuller provides the means to
derive, from the shared aims of common law adjﬁdication,
the judge's recognition that he must search for right
answers, '

Fuller invites us to consider the contrast between
the process of voting and the process of adjﬁdication to
see the essential features of the latter. The aims of
voting are achieved by the way.in which voters participate
in the process. Certain conditions are necessary to
_ preserve the integrity of the process. FOF example{ voteé
must be honestly counted, votgrs must -not be coerced and
the ballot bqx must not- be stuffed. An essential feature
of adjudicaéion, also necessary to‘preservefthe process
but not to be found in voting, is the use of reasoned
argument. It -is theirequifement,tor reasoned argument
which constitutes the ritionality of adjudication. |

| Fuller demonstrates that reasoned argument is the
peculiar feature of adjudication by shgwlng how it is
intriﬁpic t9 the -institution. To do 80 he argues that the
‘pfoggss of voting may, or é;y not, involve rational debate

prior to alactioﬁ day.’Presenting reasoned argument to the

electorate ig an acceptable and conveéntional way to




Y _ ©
g - - 165
conduct eiectlons but it is only<£he voting process itself
which is guaranteed, Adjudigﬁtiqn, dn the other hand,
would not exist without the 1nstitut1§nal guarantee that
. rational argument willifake blaqe. Further, candidates for
election have no assurance thag anyone will pay attention
to tﬁeir arguments whereas participants in 3djudic;tion
have guar;ntees'that thelr reasoned assertions will be
considered. It is the institut¥onal reification of
argﬁment before a decision-maker whé must consider the
disputants reasoned claims that constitutes the
rationalit; of the process. All participants 1in
adjudication must sha;e the common aim of promoting its
core of rétionality. éelng involved in the process
necessarily makes oné a collaborator in promulgatingiits
defininq féatures. Fuller charac?erizes the ratiomnality in
adjudi:;tibn as an onerous burden not shared by~othdr
forms of soéial organization. Examining the strengths and

weaknesses of. the burden help us to see both.the limits of

adjudication as well as what we attempt to do in

constructing and employing the process.

Adjudication is, then, a device which
gives formal and institutional
expression to the influence of
reasoned argument in human affairs.
As such it assumes a burden of
rationality not borne by any other
form of social ordering. A decision
which is the product of reasoned
argument must be prepared itself to
meet the test of reason. We demand of
an adjudicative decision a kind of

A,
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rationality we do not expect of the
results of contract or of wvoting..
This higher responsibility toward
rationality is at once the strength
and the wepkness of adjudication as a
for- of social ordering.

The great strength of adjudication as a. form of
dispute settling is that the institution ensures that tHe
reasons given by the disputants for a favourable decision
will enter into the judge's finding. Fuller acknowleéges

that the comnection between the arguments of the

.disputants and decision-maker is not always isomorﬁhic.

For example, the judge may emphasize what the disputants
took to be a minor point. However, even though the
striving for a complete congruence in argument between the

judge and adversaries may ultimately be an. ideals without

‘a semblance of agreement the participation of the
. a

digputants is meaningless.

We n;:3‘1§? remind ourselves that if
this congruence is utterly abserit - if
the’' grounds. for the Adecision fall
completely’ outside the framework of .
the argument, making all that was
discussed or proved at the hearing
igrelevant - then the adjudicative
.~ process has become a sham, for the
’ parties' participation in the decision
, _ ha-'lost all meaning.1® -

Adjndléation.ia pointless if the adversaries do not
see ihair role in the process as substantial and real. It

i» this participation which makes the resolution of the

dispute far more acceptable to tho losing party thah
' L3
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resolving the dispute in a test of strength, etc. Hence,
the juége mgst serjously consider the arguments of
disputants and desonstrate thiis respe in his reasons for °
judgement. The participaﬁion is aléo rendered meaningless

if the participants pgrceive the judge Ep be prejudiced,
or~bel£eve hé haé Seen bribed. Besides impartiality, the

judge must also demonstrate a capacity to understand the

arguments presented to him, e.g., he cannot be <insane.

One coptenpbrary criticism of adjhdication, aﬁd,
ultimﬁtely of the role of law in coﬁtemborary social life,
offers another interpretation of the role of.,the
disputants: A recent, popular, versicn of it is found in

Alasdair'MpéIntyre's After Virtue. MacIntyre asserts that

+

the role of the Supreme Court of the United States in some
cases of serious_ moral conflict is to mollify the
adversaries, He‘argugé that this is necessary because the

arguments of the participants fol from incomgspggggbié

moral coéonceptual schemes and therefore aré'fund;;bntally

incompatible. The incommensurability makes it impossible

-~

. for the dispute to be rationally resolved.

The type.- of decision which I have in -
mind is ¥xemplified by the Bakke case, -
, where two, at first sight strongly
incompatible, views were held by
'// members of the court, and Mr. Justice
Powell who wrote the decision was the ¢
one justice to hold both views. But {if .
my argument is correct, one function
of the Supreme Court must be to keep
the peace between rival social groups . ¢
adhering to rival and incompatible '’

ol




168

principles of justice by displaying a
fairness which consists of even-
handedness in its adjudications.t'?

Lon Pﬁller provides a powerful antidote to this
perspective. In challenging us to lock for the rational
c;re of adjudication, he enables us to understaﬁd'what is
intrinsic to the process. Iffithe adversaries do not see
their participation ag"eaningful.and substantial then'the
institution of adjudication wi}l lose its legitimacy.
MacIntyre may well be right that in particular, unusual,
cases, the courts are a prophylactic fof'defusing moral
conflict. But, if he wishes to‘é;aim'that this i; an
essential part of their functior, he sadly underestimates
the astuteness of the general populace. If'mollification
wag an esgential featute of adjudication, over time the
population.would come to realize this. The credibility and
effec;&venesa of .the process as a way f9r disputants to
participate actively in the resolution of their disputes
would therefore be undermined. It is only because
adversaries are provided with the opportunity to have a
decision rendered in their favour on the basis of
arguments which they make, that adjudication ias capable of
'nolli?icat}on. Once we. underﬁiand‘the purpose of
adjudication, we can qq; that mollification s a
peripheral adjupct. *

Many claims 1n iegal thqory tumble if we accept

Puller' o‘argunont from tationality. To demonstrate its

- L3
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[

ramificgtfans, I shall, to conclude the sectiop, consider-

Hart's scorer's discretion argument from this perspective. .
'It is-gefmane to the preéent analysis because, like
MacIntyrg, it ignores the consequences that must result .
given the nature of the érocgss of adjudication. Fuller's
insistence on the dynamics of the ;Ationality\of
adjudicaﬁi@n preempts %he” otherwise ﬁowerful critique of
scorer's discretion. Ha?t wants to claim.that although
there is a standing bossibility of judicial domination in
a legal system, we shéuid not equate this possibility with
the actual function ‘of adjuaication. For Hart, scorer's
.discretion is theoretically possible but highlg'
‘implausible. Fuller oféers the possibility of a far‘richer
rebuttal of scorer's discretion.. )

According to Fuller, because the purpose of
adjudication is to gettle disﬁu%es byxreasonéd arguments
and.p;oofs, there is the presumption that the
'justification of the decision is based on theﬁe’arghménts.
Thus, éven'if a series of decisions are.rendered without
the giving of reasons, the social group which employs the

process will infer reasons for these decisions. Further,

members of the groupfhill proceed to act on those reasons,

Without such opinions the parties have
to take it oun faith that their
participation in the decision has been
real, Chat the arbiter has in fact
understood and taken into. account
“their proofs and arguments., '~ A less
obvious point is that, where a

»
-

e
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. decision enters some continuing

- , relationship, if -no reasons are given

- the parties almost 1nevitab1¥ guess at
reasons. and acE accordingly.

-
«

’The consequences -of these facts for scorer's discretion is
as ‘follows: . A) if the members of the g&oup perceive no
‘discérnible pattern to thg decisions, hgn, the
rationality of the process is thrownhin d?ubt er-é) if
the pattern fOrtniQdusly chaﬁges, then, again thé_
ratidnality of thé.brscess in which the decision was
' ached is thrown in danger.

6 The basic argument to be inferred hére is that the
legitimacy of the decision .of the scorer is not Founded
solély on the rules”which empéwer him to make the
'deqisfoﬁ. The legitimacy aldblehtailé an endorsement of
the proeéss of argumenE! éfeéf*ana parficipation that the
rules<aré intended to‘proyote.'tf this process- appears §0- 
be subve;téd. then, the efedibifit?‘éf tge decisions .
cannot be maintainéa merely by arguiug that the rules have
been formally adhered to. Put succinctly, scorer's
d;scréfiqn is impossibf&.laécaﬁse we impuie the
rationality of the p;ocesb to the decisions that are a
~ product ot it, the leqitimacy of these decisions is
£ounded on their preserving'thd integrity of the process.:
In sum, the#claim of Ieg?tinacy is asoociated with
maintaining the core of rationa;ity of adjudication; it is

not reducible to a description of the fact bf adherence to
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the rules of authority empowering judges to make

decisions.

- Section 3 - Common Law and Purpose

Through his insightful account of the expectations of

legal.dispute settling, Fuller derives a fascinating

account of adjudication. His discussion on.this matter

- will be contrasted “in the nextfsection with Dworkin's

theoty of judicial reasoning. In the pteeeni secéion, the

rational strategy':Zfleéted in the structure of common 1%?,
adjudication will be examined, To do so, Paul Weiler's '

artiecle "Two Models of qydicial Decision-Makiag"‘9 ls

I ' incorporated into the discussion. The theme I am seeking
to develop is that the .method of argument in common law

adjudication {s structured such that the legal standards

‘

' are applied thrqugh the search for A right answer. _
) ) Weiler s essay in ‘effect narrows Fuller’ s analysls to
comm n law adjudicatton.-?uller argues that partisaw

e _ advocacy. and a passive court areépssentiaf to

adjudication. Weiler's view ﬂompleaenta.this claim with‘
arguments to show. how the self 1nteres; of the disputants
actually serves.the.ratlonality of the process. ller -

points out ‘that if the: court, not plaintiff, Lnitiatod the - ot

; proceedind this would undermihe the 1npattxa11ty of :nc

process; it%ould appear that- the court was actlnq on ;p‘..

.~ “
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oot p?.ainti!f's bnh'alf' hu;ther. the plaintif! shchld decid®
. wbbfhu: it is in his b&{t intorest to uudergo the trauha
© ana cost :of utigatton. Part:lsan advocacy a!so béucributes
.‘to the uparthnzy otu tbe proeeedinqs thateby aug:nnting
- . tho att.-pt tp hnve rusoned argument carry the day. It
' N . doos so in tvo uya. Pirtt, bocaun the disputanta pred‘ént

: . , th. argmutl, ‘the judge can suspcud Jus-',)‘udgmut and
> o ’ o '-~avoid thc.-tcndsenr:y to let tha "familiar Lnfhmuq:e the B

[ J
h . - M

;., L _upktionm‘. Second, by tmtttutionafizmg vigorons arguuent T

: .
hu.\t,rutivos. ﬂth iamucs the likelilkod th.at t.he. A

T

, _"comct decision. hasbun mch.d, S I el
| R -_ , ] a ~ - v . i
. . ..' Weiler oxpauds on. the picturs of adjudioatfon .as % - .
t ?_’ : ntiml process by’ dcopf.ni.ng our understahdinq of the

-.goln the a&yorstry p:ocpsa plays 1n ‘common 1aw

.. B aa;ndxcauoq. I€ is this lrgnlcnt whifch u&busms the
IR > 1£uk‘ to concoivo of thc co-qon iatr aa t purpoaeful- : .
’ .' indoavbu: ehlt is- conittcd to thc cou:ch for right .

) L '_-'. .QW;’.‘ hnot begins by Mndtnq us nhy adjndd.cation (

| " & un cgut.a £n cho urot pl«a. mmly to resolve actual
.. ‘f -,; : ugp-tcs 1n concroto cases’ tru!ug dut ot’ a clash of '

Vo mm i.ptordtc. It ’1! & rctrocpoctwo, not torward

R ‘ ". ’I." iag. vit'.' RN . 4 - )
SIS ;' ':’:: ﬁ:’:t::.ﬁ‘%'} g e oA
*_ﬁ, ' _ m 1@:&&; mwiu .r“inq o

s , . : _.“._" - . ' . . v
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out of a particular line of conduct

which cau§es a .collistion of specific
intetests., )

-
L)

strudturing the process so that the plaintiff and
defendant plead on their qwn behalf brings theu into the
process as Pullet suggests. By having their say they have
. a good reason to bhlieve the process serves their
1nterest. In addition, it is_ghe disputants, acting in
.+ their owm gexg,interes;, who will likely see the necessary
] epoints Eb:argué the;case from their point of vieu.21

'(:'~Horé6Ver.‘the‘model of adjudication permits a

trLal preparations. This clarification is a realistic
presumption becauae 1egal disputes nust be concrete rather

" than hypothttical and it is only thb plaintiff(s) and

'defendant(s) that are alloved te-participate fthe'

plurality allovs fdr the joinder of parties)., R
e Although 'both Weiler and Fuller elegantly argue for

-disputes, both conceive of thu rolc of the judge in an’

-’, .. ideal way. As I havb alr‘bdy argued, Fuller assertis_ that

. the judge should strive fdr a congruencc bgtween the{i

reasons for his decision andathe arguments of the

. dipputants. Weiler, on the othef“hand, suggests that there -

;jnight be a liait to thd cnploylcnt of roanonod urqunont in

L .eapabilif!os.zz ‘Because of thoco limits, WQilor believes

. ‘ . K N
: - R .
‘e . . . R -
. J -, .,{ _— v

]

~-

.clarification of the dispute as the adversdries undergo

adjudication as a unijuely rational way to resolve

}udlctal docisionc,.u limit uﬁich is tho rusult of himan -




(“ 174
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" .that the role of reasons in adjudication, without,which

L4
the'process would not survive, is an idcal.

What is demanded by a viable = -

institution of adjudication is that >
the pursuit of reasoned ‘decisions be’
the ideal towards which the
institution tends and that judges
accept the demand that their
subjective, idios ratic preferences
be overcome., such a perceived
quality . to the prccess rests the
legitimacy of its results,23 .

.Fuller. has shown us that adjudication cannot exist
witﬁbut reésoned advocacy. If this advocacy is an ideal,'
how does such a fragile base sustain the process? At least
1n the common law, it sustaiﬂs the process because’ of a
£undacental aasunption that is built into common law
adjddicitic;:,The.acticulation of this presunption has

bean the surrcpkitious goal of the argument of this

section. The most basip ele-ent in connonvlaw adjudication
is that thc process is ctructured on the presumption that’
'a right answer exists between the disputants. Virtually
_any cystcn rtquiros that the judge must make a decision;
'ho cansot avoid it.z‘ Further, the common law encourages
both tho plaintifs ang, the defendant .to .argue that they
1 arc ontitlcd to a q:cilton in thcitofavour. Therefore, two
boliqﬂs lultain tho cors of. rationalitg of the institutidn
o! cn-on law ldgudicdtioa, (1) as hctv.cn the plaintiff
tnd dof.ndant a iight annwir cxi.tl, and (2) it is the

judgn 1ho nuot find it (aidcd by advc:lcrial argun.nt).

. b t s .. . B
. , . A e ,
s , . - hd : . . . . . ’ 4 . . -
. . . . . . , \ - ) A
L] - . >
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Common law adjudication.denandsifight;:nswers and the

claim thct judges are required to make thiiﬁdeterninaticn
thus rests on the way the process organizes legal issues.
It 1s not, and this'is crucial, just a conscquence'of the
ideals common law adjudication seeks to promote but - is

rather buiTt into the structure of tha} adjudication.

\

Although Weiler does not give this point my emphasis he ™

. a
.appears to accept it. .o \

. As we have seen, an appropriate

_ judicial decision must be justifiable

A by 4 reasoned opinion which
.establishes thé judgement abp
conclusion from accepted premises. .

The source of these premises 1is
formally determined by the same
institutional and functienal “structure , .
hich limits adjudigation to reasoned,. -
principled decisfons in the first va-
place. Because adjudication affords '
adversary participation and’ argunent-
within a .legal qysten of 'entitle-

v -aments’, of claims-and ‘dutigs... The
litigants ‘have ghe riéht to nd the

correct result. . - -

[

I iecognize‘thct,ﬁhe ¢claim introduced here’is‘a b61d
one and over the next ' four sections I attenpt to clarity
it. Essentially, I saek to sbcw that the common . law
'judicial duty to search for right annubrs is a result o{
. the wiy the process is framed. ‘Lot me rostato the claim;.
Lttigantsnin a civil action havo a right to a*rcsult, no j
nattqr how ditffcult thoit cape,zs Hor.ovct, the logal

‘forum bs strpctured as a ritional. arena whctc-the

advo;tartes can offer roaaons to slppodrt a finding and thp
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~ decision-maker, as a qattsr‘of Convention, will give
reasons for his decision. The fact that a decision must be
made, and that reasons will se given in support of it,
constitutes a systemic constraint Ghereby all the parties
to 'the dispute, includingothe decisioﬁ-naker, proceed onA
, the assumption fhat the corrq&t application of the law\
will support a judgement for one of the two litigants.
~ Put another way, it is a fundamental pre;umption of the
dispute settling function within a eommon law éyétém ﬁhat
one of thqe parties has an entitlepent and the other does’
‘not. Following Puller, it is my conéentioﬁ that the,

. purposes that coipri;e the rétibqal core of the common law

constitute a Set of ideals that judges must Stfive to
achieve. The coaBOn law commitment to_ the seaéch for right
answers is one ot the most sacred of these 1deals.

'+ . 4

In 4 recent.work, n.L.A. Hart has come very close to

-

my_ argunenﬁ in his remarks on Pound. H&rt inte;prets .
) Pound 8 atgulont for the existence of rtght answers as a
requlativo ideal”. Of course, Hart approaches the
‘conclusion from the potiﬁectivo of the legal standards to
bo uppltcd and not tron tho p.rspective of the proccss in .
whibh thoncﬁggandnrda are ncod. Nonotheless, it 1&
pncoutaqing to £ind 'a semblanc¢e of harmony at ioast at the
__cpé,potqt of the argumént. . -
- . What are ground for thinking th&t ]

there must some unigue resolutiosn
ot luch conflictl awaiting the judgo.s .

r?
¢ ,:d



. 3ina11y, 4} law 1s a rati‘
- detcrndnations are uade.

discovery and not calling for his
¢choice? To be fair to Pound, it must .
be said that he probably conceived of
the idea that a whole system with its
principles and perceived values would
. provide a deterainate, unique answer

hen particular legal trules ran out,
ndt as a literal truth abqut legal

systems but rather as a regulative

ideal for judges to pursue, (my
italics). k ‘

.’

Section 4 - Legal Rights and Purpose .
»~One- of the most provocative passages in Lon Fuller s
entire oeuvres is his discussion of the relationship
between-legaf r;ghts and the'process of adjudicatiop.
According- to Ful}ef,.the conﬁfpti?n of 1;3"5& entitlements:
is;an tﬁeviteble conseéuencg of adju&ic!éion. -

. - . . ~
'Pullgr develops the argument in .the- following way:

1f law -is a process in' which the plafntiff and deﬁendant :

are requirad:to give te;sonad argument, 2) the existence

of the propoaitions appealed to in argument is a product

1’f this procesa, 3) hgcause the ess&nce of law is the way .
¢

we arriu& at~conc1usions, logal standards are not a get of

'propositions that exist inde ndent aof the process and,

l.gntogprise,i? which_rights
Put anpther say, law is not a set
of rights which ase aép;:iod to- 1n ju:tifying a docision.
Rather, law cpnstgtutes an 1€;t1tut1onal arran!tucat
wh-roby dcciaions are nadc as to which of’ tu;.disputants'

.. '."5' [
- - - .

- +

#
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has an entitlement. This is what is meant by caliing law a
’ . L . )
system of entitlements and not a get of entitlements. The

concgpt of systen\here expresses the idea thét alqﬁoﬁgh
legal rights are used to justify decisions, the process ﬁr
which these rights are'deiérmined is more fundamental. Law
1s‘a-forn of social ordering where the appeal to rights is
inevitable because the rationality of its institutional
o:qanizqtiGn ng;essarily cc;vefts_legal argumentation to

decisiong about right claims) Puller writes:

In fact, what purports here to be a
distinct assertionr is merely an
implication of the fact that
adjudication is a form of decision .
that defines the' affected party's
participation as that of offering
proofs and reasoned arguments., It is
not so much that adjudicators decide
only issues presented by claims of
right or accusations. The point is
rather that. whatever they decide, or

. whatever is submitted to them for
decision, temxds to be converted into a
claim of right or -an accusation of
fault or guilt., This conversion is ‘
effected by the institational frame- o
.work within which both the litigant
and the adjudicator function.za

Ful.ler“ .picture of the v’y we settle legal dispflites
loads to his oxplanation of the role of rights in'

‘ adjudlcation, quald Dvorkin, ‘the Loading proponent’ of law

" as a system whcrtby preexisting rights determinations are

lado, rovorsoi the rclationship batwee rights and
ndjudication but still preserves the idea ot judicial
dcciclon -nkinq cs.a purposeful cndduvour. The rcuainder

- L 4
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-;f this section will use Dworkin -#o0” corroborate my claim
Fhat‘the mdst>fun4anentai explanation of common law
adjudication must describe it as a rational pursuit of
ideals. However, I shall not ehdorse Dworkin's ambitious

theory as to wﬁy judges have a duty to:search for right

- answers. In the last section of the chapter, I shall use

' my study of the pa:adigm of institutional decision making

to offer a far more modest derivation of thé duty. My -
ob}ectives in.the use—of Dwogkin are twofold. First, to
secure another ;111 for the purpese appfoach and second,
to bofrow'frpm’DworEin's insightfpl elucidation of sone
techniques of legal argument. One can accept these
te;hniques as 1naigenous to the common law enterprise
without necessarily committing oneself to Dworkin!s theory )
of law. T
Dworkin provides a cohprehensive’ statement of the

justification of judicial decisions in the chapter of

Taking Rights Seriouslx entitled “Hard Cases”.29 Here'

- Dworkin tries tof:rfbe in detail -how ‘egal principles
are used to formul the considerations that judges.mus:‘

\ T entertain in ju;kifying a deciston. The description- _ g

follows fron a fundamental diatinction he draws between
principles and policios. Policy considerations promoto

colloctive goals and fall within the province of the

. legislature. COnsiderationa of"- prinoiple support_

individual or group rights and are within the conpotonce ‘

s o, - ~ ]
- ’ - -
. . ' . L4 .
- .
b J . L .
- W . -
- . . : - .
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" because the idea of secuéing or respecting a .right hints

Hg.clsiop-utkcr, the rqtionality of’ thp_pcoceqs wouxg\
fcorlaplo.-TO'éncnrq that this does not occdr, it &

_nnconaary that 1ndiv1dua1 decisions .be unitipd within "a

180

of the judicidry. While legislatures can pronote.policdes
and principles, the judictary is restricted to the use of

principles.

‘Arguments of policy justify a
political decision by showing that the
decision advances or protects some
collective goal of the community as a
whole. The argument in favor of a
.subsidy for aircraft mahufacturers,
that the subsidy will protedé¢t national

. ‘defénse, is an argument of policy.
Arguments of principle justify a
political decision by showing that the
decision respects or secures some
individuals or group right (my
italics),.3 .

* - [}

" I have added the italics to the above quotation

at the relatibnship between legal principles and judicial
decision making. A disputant d\p request a right which has
not previously been recognized by anpealing to 13‘&1.
principles. !hcse.priaciﬁ}es make it possible to determine
rationally:wﬁethcr thé disputant has an entitlement. Thé
most obviouq need for the existenca and employment of -
legal principles is t;§make consistent dacisions across a -
range of cases. As was argued in tho critique of scorer's

discretion, if the dacisions ware at’ the whim of the

co-pr-hcnstvc thoory. Hence, thc rattonality of the legal \\\\J/

~ f
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igocess requires that judicial decision-makers engage in

ongoing theory construction to unite individagl right - °
claimg. Legal princiﬁles serve this activity by

- .. .-
articulating and supporting the rights that, 1) citizens

-

# conceive themselves to possess, and 2) are reflected in

- . L7
the institutifng of the society.

It condemns the practice of making
decisions that seem right ia
isolation, but cannot be brought
within some comprehensive theory of R N
general principles and policies that
. s consistent with other decisions:
) also thought right,31

“

At thé base of'Dworkinﬂs“approach is the claim'that
adjudication enfotces political rights. These pights are
exemplified in personal and institutional morality and can
be formulated in E§Fms ?f legal principlgs. Arguments‘from
principle uphéld'political';4ghts and the process of

justification in judicial decisions reflects this fact.

L)

. 'We therefore need an account of the
intenaction of pexrsonal and
institutional morality that.is less
metaphorical and explairns more
sdccessfully that pervasive
interaction. The rights thesis, that

e. judiciil decisions &nforce existing _

-~ political rights, suggests an ‘'
explanation ghat is more successful on ’
.both counts.3? . ~

. Thus, Morkin reverses the priority wuller tgtabltbhod' ' .‘

‘between rights claims and‘ adjudication. Where Fuller

maintainsg that rights claims are the inevitable result of

L]
-
N Ay
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adjudication, ‘Dworkin leaves us with the implication that
the’ purpose of adjudication is to enforce-pre-existing
political rights. _ A
 Besides their relationship to rights, Dwo;kin also

argues that legal principles-ppovide the means to

integrate decisions. A-judge has the poliiical'

responsibility to be consistent in his decisions and the

- use of principles cnable him to do so.

L J

~

-~

- An atgument of principle can supply a

- Jjustification fo a particular
V decision, under the doctrine of
responsibility, only if the principle
cited can be shown to be consistent
with earlier decisjions not recanted,
and with decisions that the
institution is prepared to make in the
hypothetical circumstances.33

.-

)
L]

However, since Dvorkin is anxious to ‘base judicial
decisions on political rights, he must purify legal
atgunent'frou the influence of policy. Meeting this
challenge is crucial for him because'policies neo? not be
based on political rights, and are more flexible in-
application. Both these features of policy threaten to

" undermine Dworkin's contention that the winning’oisputant“

in adjudication has a pre-existing entitlement which the
q.cision_ohtoréoo. If these docioions were based”on policy
thep oxpodioncyr convonionoo;-otc., could be the basis of -
the basip of the docisiqn thoroby Vitiatinq the'
pronu-ption that the court onforpos political rights.

’ ..
+ 4 . . .

* - . B
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To eliminate the role of policy in judicial decision

‘making, Dworkin distinguishes between concrete and

) % .
abstract rights. Abstract rights state general aims but do

not express in sPecifics how these aims are to-.be applied

' when they come in conflict with other rights. Conérete

rights are precisely défined -aims that are delineated with

abstract, rights can also be background or. iy

respect to Yother rights.- Besides being anc;ete or

stitutional.
Backgroué? rights justify political decisions in general

whereas institutional rights jua;ify political decisions
‘ - .

'for-specific-institutions.'-According to Dworkin,§it is.

concrete rights arising within the legal institutional

setting that are enforceable at law.l
{

- ‘ *

The rights thesis provides that judges

decide hard cases by confirming or

denying concrete rights, But the
-~cornicrete rights upan which judges rely . -

must' have two other characteristics. ‘

They fust be institutional rather than .

background rights, aAnd they must be :

legal rather than some other form of

institutional rights.

All of this circumvents the rols of policy because the

'- collective goels expressive of considerations of poligy'

N
are ways Of comgromising abstract rights'. " These
considerations may enter into legislative decisions but

a

not in judicial decisions.
s ¢ M .
Oné of the mpst innovative ways Dworkin demonstrates

the possibilit{hof’framing judicial decisions in terms of

~

W
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polftical rights is his study of a problem in the

institution of chess.35 This enables him to show how the

process of adjudication can organize the subject-matter of

legal decisions.lln.describing this decision procec;ureJ he
shows how the determination of’political rights is an
active, not passive, gpauiry: In. so doing he" builds his
case for the claim that adjudication is designed to yield

- ¥
uniquely correct decisions.

Dworkin asserts that chess is a simple, autonomous

institution. It is autonomous because all of the decisions
are made by appealing to standards emanating from the

institution. As such, it has the consequence of

‘“{naulating' the claims any disputants could make from

general érinciples of moralitf. Further, for the purpdses
of analysis, it has éﬁe merit of being a.eimple
institution in that there is a limited numbet af tasks the
institution ‘is intended to perfcim.

Dworkin con®ucts his stnd} By'considering'the

following pfbblem faced by a chess referee. Suppose that

on% of the fvo opponeﬂts engages “in the tactic of.

a &

-exce-sive smiling. This raises the quehtieﬁ’whether the

tcctic eonltlhutes an 'unreasonable annoyance and

therefore justifies invoking the torfeiture rule 1f the
., other player claims a right to luch-an 1nterptetation. To .

‘pdsorqe the dispute the referoeoaust be,gutded by the _

ehgrectcr of theséane. Given that it is an ingdifectual"




o S T 1
dctivity requiring great amounts ‘of -c_o_ncer;t_rat-ién' undex"

sevé:e time ;:onstraints', there is persuasive evictencc to -
. sugqest that excessive sniling does cons.titute an:

unreasonable ‘annoyance. . Dworkin charactartces these

—_ considerations as institutional conatraints.

? a

3 - 1

. We\ have, then, "in the cgse ot the .-
chess refaree, an example of an o , .
,official whose decisions _about Lo
, . 1institutional rights are understood to . .
.- be Woverned by" *i,‘,;xstibutionak o .
. ' -constraints even when the force of -
these conatraints is not clear... If -
one -interpretaticn’of the ﬁorfeiturs
rule will protect the character of the .-
. game, and another will not, .then the
participants haye a right to the tirst
‘ ' lnterpretat ion. ,

Dworkin finds that there are two waya the referee

could make the decisfon. The first way would . bé ‘:o trade .
~on his-intuitive knowledge.of the .qm,dmloned over a

y.ca‘:-"eé»r. This is the 1ikély way he will reach-ébe dedision. °

have devell_)nd- ovRr a ,caredr, and he. -
will employ rath th#n expose that Cow
san‘sg in his judgmene 37 O 4

e 4 . . f ‘e

The second vay the .ottfcial ‘could ruéh tlte docigon could

'+ \be to refl.ect on the criteria that. can be extrapolatod

A

A Lo
a frou the lnstit{u_;gon. Thgu crituh wquld tollow fron O
reﬁoctlnq on the king, o tntel.loc;ul game 10 ts. For’

3 cmﬁc docs chon, 11 Rer, anlud‘ 1nt£:{.dation,
Those tuqimtt,onl aro qnostséns conccrning -the chttactct o
o s R A ) -
- . -~ ‘ " _. . . ! 3 » . ". / ‘ . . A

- 2 . ‘ s ’ °
- . - ‘ - . . -
» - .\ . * l .
M . ‘ - . '
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N

Bf the game.

In struggling to 'reconstruct' the éharacter of
chess, the refere?\is seeking to‘ 'determine the
institutional rights that the game embodies. These rights
are not reducible to the rules of the game but are a way
of understanding the enterprise the fulés of the game are
devised for. Participants in the game are deemed to have

these rights in lieu of their consent to play the game,

The concept of a game's character..
internalizes the general justificatio
of the: institution so as to make
\ . available for discriminations withj
the institution itself (my italics).

e I

oleel

d

-

I kave inserted the italics in this guote to show that
Dworkin made an argument * (some years before) similar to
the one I made:in section three of chapter two when I
discussed criteria variation. Dworkin does something of
the same thing here; criteria one u;ég to make a decision
within an instithéion can be found in the practices of
that institution.

To make his case for law as the enforcement of

" political righfs, Dworkin must show that it can accommo-

date the doctrine of precedent in theicommon law. This
doctrine appears to be based on the existence of common
law rules and not the existence of political rights. He
also has to expléin wﬁy the determination of political

rights by the courts is an acceptable role .for the

-

)

'
i

-
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judiciary. This must show that justifications of judicial
. ‘ decisions based on political rights neither usurps the

- legislative function nor reduces political judgepents to
the personal convictions of the judge. Dworkin dispatches
both these potential objections with clever argumentqf
tioﬁ.39 It is not necessary for me to repeat or comment 6&
these arquents here. For my purpose it is enough to state
briefly the relationship between legal rights (as a
species of political rights) and adjudication. The role‘of
the judge in adjudicating a dispute is to construct a
o pol{fical theory which abstracts the issues under dispute,
and accurately captures the morality of the community. The
judge employs legal principles to do so. Once he has done
this he can‘adjudicate the dispute between the litigants
by enforcing the appropriate political right§ derived from
t?e fheory. of COQ:Ze, Dworkin recognizes that the

aﬁhievement of this task is.an ideil and he relegates its

'+ perfect performance to the mythical judge Hercules.

Hercules' theory of adjudication at no

- point provides for any choice between
his own pdlitical convictions and ,
those he takes to be the political
convictions of the community at large.
On the contrary, his theory idertifids
a particular conception of community .
morality as decisive of legal issues;
that concepfiion holds that community
morality is the political morality
presupposed by the laws and

- institutions of the community.40 .~

Although this account of Dworkin's doés;ihsist that
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‘there is a judicial duty to'search for right answers, and
that this duty must be explained iﬁ terms of the purposes
the deéision;maker is striving to achieve, in a more

recent work he seems to opt‘for a more pragmatic
explanation. I sﬁ?lf explicaée this ;;count in section six
as I find it more compatible with my version of the right
" answer thesis. But before doing so, the ﬁext section shall
use Lon Fuller's discussion of legal fictions to show that

common law reasoning can function as a pragmatié_endeavour

and still be committed to the right answer thesis.

~ Section 5.- Legal Fictions

Fuller's study of legal fictions exﬁ;ses the
pragmatic dimension of common law reasoning. Because the
search for right answers can, at certain points, fail to
be satisfied by the legal standifds at hand, ¢ develop.
legal fdictions in the common law éo bridge ‘the gap.
Fuller's thesis is that legal fictions‘ar; necessafy
because the rational justification that the law demands
cannot alw;ys be met.'This can be Ednnqcted to the nature
of the common law decision—maklng process. Cbmmon law
adjudication is organized such that a ;iqh: answer to the
problem is deqanded but at the time of litigation we may
not be able to provide the ptoper theoretical explanation.

Fictions are created to escape conclusions we do not

N
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belie;e are institutionally right But to which we Ore:
otherwise led, given the legal standards at our disposal.
Generidlly, a fiction is intended to escape the
consequence of a Qelid rule of law. Thus, the fictidn pf
'inviting' in the attractive nuisance-cases is intended to
eséape\the rule that there is no dutyfof care towards
trespassers, 4! Fuller mairtains that legal concepts are:
fictions when they describe in:inadequate and misleading
way an existing and enforced legal relation.42 At the time -

he wrote (1930), Foller saw the ﬁse of fiction as most

~

:prevalent in laq.and physics. He suggests both disciplines - .

. are committed to it because the obmplekity'of the rela-

tionahip between theory and fact inevitably requires‘the

" employment of concepts to bridge the gaps in the theory.,

-

What characteriétic sets «law and
physics apart from other branches of
human study? I suggest it is their
commitment to ¢ rehensive system...
The physicist cannot - at least openly
and comfortably -~ say, "Of course this )
newly obsérved phenomenon does not fit .
our theories, but this simply means
that ‘it falls outside he area of our
- concern.” The judge cannot say, "For
’ the litigation now, before me there
‘ happens t¢ be no clearly formulated
legal rules, so I shall simply leave
it undecided.”43
‘ .

Although Fuller claims éha;_legal fictions resist,ahy'
succinct summary, he does make .two clear poiﬁts. First,
the creation and use of a fiction does not constitute a

retreat to the easiest solution but 1is likely the only




solution when the decision-maker must give reasons for a .
.novel judgement.44 Second, fictions not only simplify a

difficult and seemingly int:actable subjeqt matter but

they may also help organize that subject matter.45

The existence ‘of légal fictions points to the
pgssibility of.. a gap between what the common la;f
‘adjudicative process st:ives to achieve and what is .
conceptually possible at any given time, Fictions are
employed 80 that'we do not violate the ideal solution of a
legal dispute even when-ue cannot fulfill it, For this.
reason‘alone they ara ratfonal. In addition, theé also;
serve é;e incremental nature of adjudic&tion..l‘argued in
—+the second section that Fuller. sees. the proceSs ot s
adjudication as spanning individual decisions, fictions
‘provide one of the ‘ways of doing so. After a long period N
‘of reflection and advocacy (the TS tmus test of clarity) it .
is likely that we will be able to formulate principles to
cover the case. In the mean time fictions provide us with
a patchwork coherence. Because'adjudication does not
permit decisions tg be postponed, judges cannot remain °
agnostic on' all the‘issues of law pressed by,litig;;ts.
They nust base: their decision on rational grounds and
leval fictions enable them to decide in the present, but
postpone an adequate theoretical explanation to xhe

future. . ' ‘ o

situating fictions~within the .constraints of the

. gy . .
P Y
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process of adj;dication reveals an, interesting dinension
of legal argunent that- is frequently ignured. MacCormick s
elegant argunent has shown that adjndication can employ =

.fdeductive process. In addition to using deduction to argue
to a- conclusion,fictions“reveal most/graphically the
afgument frdh a conclusion i legal ‘rgument. Recall ny

...——assertion that comon J.av ;djudication is structured to
yield a right ansuex as; between a plaintiff and defendant,
Accordingly, litigants start with a claim of . entitlement
and proceed to give reasons fo justify it., -Where judges

cannot adequately supstantiate their support for a

conclusion and invoke a fiction they can do so. becduse the
conglusion is ready made. One migﬁf‘be tempted to define
the role of argument in ‘the law as. an’ infinitely plastic
affair because of the primacy of making a finding cqer the ..

giving of reasons for that finding. But to do sgnwoﬁld

ignore Fuller's conténtion that the credibility of the

decieion is'in a symmetrical relationship toAthe quality
of the reasone that are‘given_fcr thah_decieion.- Thus,
even though law aspires to ideale that can not_ always be
9chieved, this does not deatroy the credibjlity of the
uroceSQ. There must be argument, reasons and a decision

for one of the litigants. But we do not undermine the°

_enterprise by construing it amhitiously.
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Section 6 - Dworkin on Adjudication

o——— ’ ‘ —— -

- - I now wish to reinforce the argument tnst the
. . -rational core of common law adjudicatiomr is found in its
design as'a-pragmetic solution to practical probiems.
Dworkin gives support to this vienpoint in the es y‘"No
Right Answer?", 46 and 1 shall _once again borrow from'ﬁ;s
_work. The analysis shall be restrictea to the two main
lines of argument in the "No Right Answer?" essay. - e
The 4§rst line introduces what Dworkin l?befs
'dispositive concepts . "He elucidates these concepts as
ideas whiclf iﬁlineate the way in which decisions can be
made. An excellent example he uses 1s the, concept of a ,
'tennis serve being in or out. What coonts as 'in' and
- . ‘out' may change but ' the fac§ that the official must make
a decision on the basis of.whether a serve is 1n or out
U _ ' does‘no;'cnange.47 In,pegforming this- ‘function,
- ';dispositive7condeots link . the actual circnmstences in
| .’ which decisions are'mace“ to the cladms of 'right that
'litigants‘plead for.

pﬁorkin'callé this'rinkege a‘brtdge.’

These concgpts provide a special kind :
: of brigde between certain sorts of =~ * e
- ‘ N eventy and the concIusory claims about
' & . tight$ and duties that held if these L
o o events can be demonstr&ted to have
L. © . oceurred. .
‘ A
Dworkin s account of dispos‘tive concepts 15
2 | —— . ‘

innovative hnéause he connects it to the st:ucture o(
adaudlqation. .Theéy are the conceptual devicd whereby a

’ ) - o . . [ ] ?* ' ' -"
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’ find*ng for the entitlement claim of either the plaintiff.

or defendant is ensured because they preempt the
possibility that a judge could reject’'the pleas of both
olaintiﬁf and defendant on the grounds that neither has ‘an
entitlement. Dworkin terms this eliminateo option the
"logical space" between the'entitlement‘claims of the
disputants.-Dispositive conceptsfclose'this 'space' and
thus are a manifestation of the most fundamental feature

.of legal reasoning, the adjudicative process is structured
so that one of the li‘igants must receive a finding in his
favour. Our use of these concepts commits us to the search

for right answers in the law.

A '
The need for , concepts having that
function in legal argument arises
because the -concepts of right and duty )
in which conclusory claims are framed
_ are structured, that is, because there .

. is_space between the opposite

conclusory claims. 49

As the legal tool that guarantees the success of the

vadjudicative process, the existence of dispositive

concepts provides evidence for the right answer thesis.

‘Dworkin takes it to bq a powerful argument that these

concepts are used in legal argument to argue for a rightl

.

answer as'bstveon the plaintift and defendant. Put

another way, our use of these concepts commits u% ‘to the

search for right answers. X N LY ) (/
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) I am able to poini to -the fact that
e lawyers -treat the claim that a
' contract is not valid as the negation

of the claim that it is valid, the

claim that someone is not_ liable as

the negation of the claim that he is,

and so forth... These are powerful
arguments in my favour against this
account, and though they are not
conclusivey I do not see any arguments

that he might make on his own side.>0

Dworkin's appeal to the way common law-judges argué
has great merit and is‘solid enpirical evidence that they
have "a duty to search for right ansgers:‘af judges
'perceived_their role as enabling them{ in sone bnsés, t%
decide either way, then, it is hard to explain the
predominance of dissenting opinions at the anpellate ,
level. It would certainlf enhanqe'tne prestige of the
-courts, if they construed their role-as requiring the

-méking_of é choice; to be unanimous in proclaiming that

. choice. Such is the custom at party conventions after the

decidipg vote An declaring the vic€0r(the unanimous
prefurence of the party. Thus, the issuance of dissenting
opinigts 'ts counter productive unless it is an_'
_inbtifutional reaffirmation of the pursuif of 'iignt‘
answers', ' . .

Dworkin's objective in describing dispositive
doncepts is to,enhanue-the plausihili}y.of arquing that
,the law 15 designed to produce right answers.®! what I .
< ¥' 3'?{;h}to claim is that this origiral arqument ultimately

I " makes anétbiigcqgg for the association of the judicial




- : : ’

~195
duty to.searchwfor right answers with the rational core of
the common law. The constraints of common law adjudidation
rgéuise-that we ?mploy concepts thaé ensuré that a-
decision for one of the two disputants will be
forthcoﬁing. Contracts are valid or invalid, they’are not

inchoate, litigants have cause of action or they do not,

and definitive answers are -given and argued for as to

criminal and civil liability. Thus di§posit£ve concepts in
the common law codstituté empirical evidence for the right
. answer thesis. ' )

Dyorkin's second_gfgument for right answers makes an
overt plea to the claim that there is a shared
understanding in the common law community that the
fﬁnction common law is to be a rationél,.dispufe

‘setfling mechanism. Accordingly,'an,accurate portrayal of
it mpust capture this shared undersﬁanding. -

Dworkin tries to neutralize two. objections with his-

argument, claiming that the first of the two is reducible

Il

..to the second: The first objection;maintains that there
are no rigbt ﬁnswers_fn the lawlbecause legal standards
are vague. Dworkin‘states that.this epjéctionﬁ;onfuées the
fact of vagueness with the consequence of vagueness. Since
the law provides us Qisﬁ mechanismg to resolve the

¢ P;oblems arising from the existenc;aovaague'standards,
this fact does not underminq the right answer thesis. The

second, more basic, objection which Dworkie believes the

.

#
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argument turns on is the appeal to tne\fact of disagfee-
ment. There ea?not'be right answers'in the law because '
there is perpetual aisagreeqent among lawyers as' to the
proper decision.in any given case. How can we maintain
.that the law is concerned with right answers when we can
never reach an agreement as to what these-answers are?”..

“It is in response to this second objection that

Dworkin makes his most demonstrable appeal to the purpose -

approach. Using the analogy of literary interpretation,
Dworkin tries to illustrate how disagreements’can arise
over what counts as the right answer within a context
where there is agreement that a right answer can: be founé.
Literary~interbretation4can follow a conception of 'narra-
tive consistency' that the participants all use, .Here the
argument for the existence of the right answer ‘is not
based on an empirical appeal but to a shared process of
interpretation. Those wﬁo are dubious of the activit? will
see their doubt'evaporate if they undertake the activity.

Dworkin's argument here is very much like Hart's
insistence on the internal point of view. One car only
understand human activity if one appreciates the frame of

/
reference used by the agents engaged in the activity..

It is very likely that if he is asked

to- take part in the exercise he will

find, at least after listening to the

group - for a while, that he himself

will have beliefs of narrative

consistency, and that he will be able

to provide arguments that others
recognize as arguments,
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He builds on the analogy by claiming that if the
participants can successfully debate within a context
which presumes a shared process of reasoning,'then, this

is evidence that the process is tangible and not
14

,ephemeral ’

>

The fact that the enterprise succeeds

in the way it does is a reason for -:
supposing that there are facts of

narrative consistenc g about which the
participants debate.

Dworkin connects the analooy to adjudication in terms
- of grd;nd rules of Ieé&l activity.54 He does not provide a
precise statement of these fulee but he must acknowledge.
that they perform two distinct tasks. First, they
stipulate that one of the litigants in a legal dispute has
‘an entitlement which the law must uphold. Second, they
stipulate the process of reasoning used to accommodate-the
demands for a decision. The process of common law
adjudication requires the search for ai‘ight answer
between litigants and Dworkin's idea of the enforcement of
pdlitical rights is his particular version of how the
processhjustifies the clainm tﬁat the goal has been
achieved. Thus, even though the right answer thesis;aﬁd
the pcli;ical rights thesis are complementary components
in the explanation of common law adjudication, they ‘are

separable,
Dworkin is not clear about the reli\ionship between




_ 198
the judicial duty to search for right ansger; and the
political rights thesis. The general claim_is th;t'iaw
employs dispositive concepts to frame legal argusient, This
guarantees thét, Y1) a decision will be’feached, and (2}
litigants will étgue for a finding on the basis of an
gntitlement:vBoth of\these general reqﬁifemeqts result in
"a search for‘right answers. Dworkin's more'specific claim
is théi’we”dispatch the dispositive concepts -with a
-process of 1ustification based on political théory. In
sum, Dworkin's claim about political theory is ao argument
for the right answer Ehedis. Dworkin uses:it to
demonstrate hoy the law generates justificatory reasons;
decisions are correct when they bnforceithe'relevant‘
political right. Further, we learn, Qg participating, that
there is aydecision procedure to determine what the right
answer is. P ’

Dworkin's ambivalence over tHe relationship between
political rights and right answers has resulted in his
unwillfhgness to state his argument in the way\i have just
explicateg it. Although Dworkin prefers to argue for the
right angwer thesis on the baSis}of the political rights
. thesis, his argument for disﬁositive concepts acknowledges

the independence of an arguﬁent baged ot understanding the
fritional core of common law adjudication. Dworkin's
expiicit rgfpsal to construct two parallel lines of

argument, with one independently based on the pu}poag of
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common law adjudfcation prob#bly reflects a distaste with
restricting the Argument for the right answer thesis to
. the iﬁstiﬁutional level of a particular legal syste@. Yet
' it is precisely at that level that he makes his most
l - fnhdamentélrplea'For the right answer thesis. Dworkin
g ‘offets a pragmatic justificatiqn for the process of common

s law adjudication that appeals, to its. efficacy.

- . *Whether it is so will depend upon
’ . whether . the enterprise, taken as a
. whole, serves some worthwhile purpose,
and serves it better than a revised
v, form of the enterprise would.55

The most important ramificati;n I wish to draw from
Dworkin's justification is that it dovetails with the -
analysis of the ﬁarédigm of- institutional decision making

! I develdped in Chapter I. That analysis enables me to
" endorse Dworkin's clé{m that the best justification for
th; right answer thesis is a pragmatib one. Recall there

. y / .
§ , that I argued that the imposition of a duty to search for

righﬁ answers obligates the decision-maker to sustain
institutional valéesiand objectives. Further, such ‘an
‘. asgsignment of duties alsé has the effect of obligating the
. decisiohJL;k;r to do his-best. Dworkin's pragmatic
'anguneﬁf.for éhe search for right answers is an expression

. A} . .
T _'~ot this view. If the process of adjudication is structured

»

- . .
3 so.thay judges nust.sea:ék for right anawers, the quality

T " of ‘their decisions is thereby enhanced, and the efficacy

Lo " s
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of the common law enterprise reinforced through the
/

preiervqtion and promotion of institutional values and

objectivéh;) I submit, and this is a point I'shall now

_elaborate n, that this is parf of the ‘rational core of
common law adjudication that underlies the common law

judicial role.

Section 7 - Common Law Right Answers

~From'Soper's analysis we learn that the explanati;n
of judicial actxviﬁy within any legal system muét be
explained in terms of the fundamental judicial function of
certifying the very existence -of iaw. Through the good
faith attempt tq do justice, the judiciary affirm and
reassure the c¢itizenry that an obligation to obey the
standards produced by the institution is both justified
and required. Even though the common'law constitutes an
ambitious variance within this overall conceptual fra@e-
work, it must nonetheless gatisfy the  judicial curatorial
function of legitimizing Ehe standards emanating from that
institution as normativg/and not jpust coercive. To this
end, the common law.commitment to the right answer.thesis.
is an integral part oé the way the institution achteves
the rgspect necessary to generate and ‘sustain law. The
requirement that the judge search for rLghF answers, in
conjunction with the active participation of the

«d
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disputants, is.aimed at enQuring that the decisions of the
court are wo;thy of our allegiance. The common law in this
way establishes the citizen's obligation to obey. The
existence of the requirement that common law judges search
for right answers must be understood and therefore

explained in the light of this ultimate purpose.

-

PID AND THE COMMON LAW

Although the common law must be accounted for as a
species of the genus law, my main ob;ective in this
chapter’has been the parochial one of describing the
ratiénal core of common law adjudication. To th%t end, I
attempted to delineate the specific purposes indigenous to
common law adjudication and I shall now translate those
purposes to the common law judiciary. Inaso doing, a more
detailed account can be provided as to why the common law
judge understands thmt the proper performance of his role
rgquires a search for right answers and .accordingly a duty
go conduct such a search is acquired when he takes up the
role. It is here that I shall trade on the analysis of PID
conducted in the first two chapters.

The study of PID makes it pgssible to understand why
the common law “judge does not perceive the need to search
f?r right answers merely because of the faét that common
law argument is structured so that the plaintiff and

AN

<
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defendant argue for an entitlement on the basis of
aispositive’concepts. The common law judge is capable of
aﬁb;eciating the purposes this structure is designed to
serve and it is through his understanding of these
burposes that the requirement that he search for right
answers arises. I shall now piece together various threads
of the study of, the weak variant of PID to -make the

+ comparison. ‘
Firét, the contingent necessities the judiciai role
‘is devised to respond to have a remarkable similarity to-
’ the institutional objectives achieved when a superior-uses
PID to impose a duty on a subordinate to search for a
right answer. Both exemplify the same strategic response
.to‘practical dilemmas that ,must be resolved. The

formulation of the right answer thesis has its genesis in

‘this situation. The weak variant of PID and common law

adjudication both constitute the same problem solving
response té the ﬁéed of institutional piayers to m..ke
decisions. In the case of common law, it is -for a
multiplicity of decisions over a prot¥racted period of time
‘ whereas 4in the case of PID it is for particular dgcisions'
-;E specific times. Nevertheiess, in both cases,‘tﬂe
- decision-making -duties sétisfy'the same requicement: As I
have ;rgUed, the: demand that the decision-maker make a
judgement aé to a right anéwer‘preserves institutional

values and objectives in the face of the inability of a

| 4 [
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superio;_;n’gpecifically direct the institutional agent to
perform a certain task. In the case of PIﬁ, the superior
confronts this limitation as a conceptual barrier or a
time constraint barrier:t he is incapable or practically'

unable to formulate a detailed directive that precisely

specifies what the subordinate is to do. By employinngID

he can appeal to a shared sense of purpose that enables.ég"

him to impose decision making duties on the subordinate.fsﬂ
i sy,
In the case of the common law,:.the nature of the decision- ..

making function renders‘it'conceptuaLly impossible to
specify judiclal responsibilities in precise detail.

4

Judicial decisicons are aimed at resolving practical

problems, i.e., they are concerned with concrete aot
hypothetical problems. Moreover, in situations where the

question of the judge's decision-making duties arises,
this is because eitnen'the standards are complex or the
facts make their application difficult or both factors
jointly contribute to the diniculty of making ‘a decision.
Thus, circumstances will arise in common law that are
particularly suitable to the formulation of decision- -
m;king duties by connecting them %o a shared sense of
purpose., Otherwise, and this is a point I shall

" momentarily return to, one could only‘trust the jndiciary"
to respond in an acceptabie'manner. .

It is the'practical nature of common law adjudication

that makes it most amenable to . the fightvanswer thesis.

-
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Even though both the piaintiff and dpfendant plea for an

entitlement on the basis thf® there is a uniquely corréct

‘legal sofution'for their dis;ute‘there are.man9

institutiogal constraints that drastically reduce possible

errors the decision-maker might make- in looking for - the

- right answer. Unlike the sergeant who might let his

? imagination run wild, a judge is far more limited in the
considerations he must Entertain.'Further, the advocacy
process ensures that those most interested in phe dispute

~
will be given a chance to enter argument' on their own

behalf. This helpS'Eo guarantee that the judge will s

S

entertain the appropriate considerations in reaching his

A decision. A sé!!“nt does not: have this luxury and may err . ”5'

S /

~ in the reasons he unilaterally devises for his decisionﬁ, J{

Y

' The qommon law adjudicative.process also providg; thb

L= ,.“
judge with the oppértunity to ponder his decisfan; The

forum is ‘both serious and contemplative-an&ymakes more
4 . e e
o o reasonable the dema/g“;hat he reach the COrrect decision S
¢ Q

than if he was forged. to make quick decisions. Further;

judges have the reeoﬁ!ceé of the law reports and scholarly

.

St . works to draw on to enhance their expertise. The influence
of commentators and. judges in other legal jurisdictions
from that of “the- decision-maker can best be explained in

this way. Finally, judges are trained in techniques of

- - *

legal argument which prepare them for the arduous tasks

) -

they are expected to fulfill. Indeed, Hughes;charactefizes
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the honifig of this expertisé as the essence of law school

trainingl~

it- is true that the law can in some
fashion be reduced to a body of rules,

: as ‘indeed happens with collected

’ editions of the statutes or with such

works as the. Restatement. But every
law studentoquickly discovers (if he .
ever thought to the cdntrary) that he
does not come to a law school to learn
the content of these volumes, and it
-is a familiar cliche that no lawyer
can know very much of the law. The
tasks of law teaching are to impart
sophistication in techiiques of--
argument and reasoning.36

<
X

The compatibility between .weak PID and the common law
is revealed in the fact that neither is committed to
claiming that an accepted decision procedure exists that

is cepeble of verifying the decision as the correct one.

° What :{s eﬁbstituted in both cases is -the belief that, in

the iight of institutional values and objectiées?

 standards can Se'mclded to the actual facts encountered by

"decision-makers such that the decision arrived at can be

argued to be the corgect one, The fact that this faith
-.animates non- legal institutional life is evidence for

claiming that the same faith is at the rational core of

common ‘18w adjudication. It also helps us to understand

why the right answer thesis is be}ief based. o

A d Y—  mmm

A wide variety of institutional
arrangements tended to  produce
cohesion of thoughf ... so too did -
' such beliefs as the belief that the

(3

2
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common law was of immemorial
antiquity, and the belief that if only
_the matter was considered long enough’
and with suffitient care a uniguely

- ’ correct answer could be distilled for
- every problew.

In the stuey of PID I also argued that the imposition
of a duty to search for right answers is particularly
useful when the subordinate must enploy some special .
expertise in arriving at the decision. It is here that the

pragmatic’ nature of the common iaw decision-making process

Acoﬁplements,the way the weak variant of PID functions as a°

purposeful endeavo&r. By having the search for right
answers built into the common law process, the reliance on
judiciai expertise is not merely a matter of trust. Just
because the nature of the judicial task is such that it -is
1mpossible to teli them in advance what to do, our
reliance on their deciéio -making‘capabilities need’ not~
just be a matter‘of trusting then to—get on in whatever
way they deem appropriate, Within the.common law, the

judiciary can be called to ,account by reviewing their.

-

. decisions accerding 'to the‘purposes that define the

institution. To that end, the design of the procees SO
that a searqh £or a, right answer is required obligates the
}udge to employ his legal expertise as best he can; his
resolve to so proceed is not just a matter of personal
integrity but also of obligation.

Purther, ‘as I tried to show in the study of PID, such
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a demand will be efficacious even in the case of sporadic

frustration. The eclectic nafure of the considerations

_that can be entertained to resolve each special set of

factual circumstances militates against the conclusion

that one has failed to obtain the right answer. Thus, the

pragmatic nature of the decision-making enterprise both in.

PID and the common law not only leads us to derive

L ]

.decision-making requirements from a shared sense of

purpose but it also enables us to sustain our.cgpmitment

to the enterprise provided that'these purposes aré

generally satisfied.
There is an important difference between the
imposition of decision-making duties within PID and those

acquired within the common law that ‘should be noted. -Bhe

subordinate has the duty imposed within PID because of hie

position ia thezﬂmstitutional hierarchy. As sueh,‘He

acquires it paBsively; as iong as the suberdinéte

maintains his position in the hierarchy he has the duty to
perform decision-making- duties assigned by the superior.
The judge, on the other hand acquires his decision-making
duties in an active way. The act of taking on the common
law judieial role, in conjunction with his recognitien bg

the shared sense of'burpose the role is designed to'serve,

creates the duty to search for right answers. The duty

arises becauae the agreement to perform the role-

substantiates the demand that he perform it corﬁbctly.,
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This has the result of requiring the judge to sustain ;he

shared sense of purpose that constitutes the rational cére

of common law adjudication. Since I have found the right

answer thesis to be part of that rational‘tore;'l
therefore conclude that one can,properly derive a duty fo.,
search for right answers for the common law judiciary. In‘{
- describing this legal system we are elucidating a:

patticularly familiar species of the genus law.

. '
LEGAL REASONING

Admittediyydthere is clearly a pragmatié bent fo the
vqfsioh of ;he right answer thesis that I have developed.
Sui, it should not Se forgotten that the ‘common law is an
encounter between litigants where theoretical
éonsiderations are strained through real disputes and
virﬁuaily never exceed the scope ﬁecessary to resolve Eha; .
disputé. Nevertheless, as both Dworkin and MacCormick

4

point out, the need to render decisions which are b:}ﬂ
- consistent and coherent sometimes will require. the

formulation of'broad statements of principle to ;how that

these constraints have Heen satisfieé. Howevei, follobing

. Fuiler, we can explain abstract theoretical .ruminations as A
.only réqu;red when there is a'need in a particular case to
. preserve the integrity of adjudicat;onﬁs; dgmonstratidg,

thét-ghe particular case has been resolved rutionélly. To
. oo v . =

p 4
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satisfy this gcal, decisions are justified by_plac;ng.them
within a theoretical framework. '

what I hope to be one of the merits of my approach is
its capability of accounting for the common law as an §ra1
culture. If common law is most fundamentally a commitﬁent
;6 resolve disputes by mediating eétablished legal
doctrines to spe?ific farts through‘a shared conception of
purpose,‘then one ctan come to understand the endeaVBu{ by
grasping the purposes. Even in principle, common law
reasoning -does not proceed on the basis «of ; commitment to
a complex decision-making‘p;ocedure.reduiring eiabqrate
exéu;sions into theorizing (I am now thinking of Dworkin.)
In place of such sophistication, I substitute a pragmatic
account; common law reasoning is a practical problem-
solving strategy. This explains why the:cdmmon law
proépers without inculcating in new lawyers an explicitly
stated theory of reasoning. Common law afgument proceeds
on the basis of the purposes it is'designed to achieve. By
participating in the process, new 1awyer§ come to
understand these purposes and are thereby initiated into
the profession. Exposing students to such an
.indoctrinatipn-into purpose coﬁstigutes'one'of the
functions of law school.

The centrality of the judiciary to the comman law
even extends to preserving its pragmatic Sage. The belief

thnt "institutional right answers" can be achieved through

-

o
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3

!Be consideration of institutional values and objettives
appropriate to the case at bar requires the judge‘to make
the determination as to what these are. To make the
determination he must assess the consensus on the values
And objectives that exists among.those familiar with legal
practices, standards and the/gngoiné history of the
institution. Typically,-it~will be the members of the
legal profession who sustain the consensus. However,
because of his need to make the decisians, it falls to the
judge to function as the repository of the consensus; for,
when there is a disagreement as to an approprléte value
and, or, objective”_an "institutional right answer" can
only be obtgined if the judge first nakes the

determination as {o ongoing consensus within the

professional community.58 As in her aspects of common

law decision making,,6 legal scholars and adversarial
argument can aid-the judge when the consensus comeé into
question. Nevertheless, the onerous task of'preserving the

institution once again falls to the judge. ' ;

”

{It) seems to me that the common

Jaw system is properly located as a ,
customary system of law in this sense,
that it consists of a body of
practices observed and ideas received

by a caste of lawyers, these ideas
,being used by them as providing
*guidance in what is conceived to the
rational determination of disputes
litigated before them, or by them on '
behalf of clients, and in other .
contexts. These ideas and practices

7y
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exist only in the sense that the2 are
accepted and acted upon within the
legaf profession. (my italics)o9 :
Parenthetically, it should not be forgotten fhat this same
presumption of consensus anim;tes decision making witHhin
the paradigm of institutional decision making. Further, as
I suggested®in the s%pdy of PID, the maintenance of a
fidelity to institutional values and objectives
drama;;cally enhances the pos%iblé scépe of in§}itutiona1
activity. ~-

‘ The argument thus ends on a familiar refrain. The
intimate connection between the fafﬁh that a professional
' consensus exists and ‘the belief that "institutional right
answers' can be aghieved, couéled with the reliance on the
judiciary to perpetuate the creed, once again underscores
the purposeful nature of common law judicial decision
making. In short, any_ihquiry that insists on a more
complex account of common law reasoning hag likely failed.
to apR{eciate the way in whi?h its basic pragmatic

framework of reasoning and argument is organized in terms

of a shared sense of purpose.




CONCLUSIONS

We conceive law as existing when the relevant

institution is perceived to P9r§Pe certain purposes. The

common law, through the activities of it§ professional
class, and most crucially through its judiciary, satigfies
tgis grand purpose.lhrough the pragmatic but eminently
sensible §trategy éf searching for "institutionaf righé
answers".

But the case for common law right ansﬁers can also be
made at another level., It Begins by demoq;trating the
importance'of,thé paradigm of institutional decision
making., Once the social practice is appreciated, one can
better understand the point of imposing a duty to search
for right answers even when the de;ision'arrived at can
never be defln}tely established as the correct one. The
paradigm cqf thén be appfopfi?ted to the common law arena.
Common law_adjudication shares with the paradigm of
insﬁitutionai deciéion making the fact that‘it is most
fundamentally a purﬁoseful éndeavour. Isolating the social
practice of deriving decision-making duties from a shared
sense of.puréose.corroborates a similar finding in the

common. law.
C

To conclude, the elaborate analysis of the paradigm

of institutional decision making makes us sensitive to the

212
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INTRODUCTION

1. Sartorius, "Social Policy and Judicial Legislation",
APQ, Vol. 8, No. 2, 1971, p. 158.

2. A clear statement of the connection is made by Altman
in his 'Legal Realism, Critical Legal Studies and
~ Dworkin', Philosophy and Public Affairs, vol. 15, No.
- 3, (Summer 1986), pp. 205-235,

CHAPTER I

t. Ronald Dworkin, "Model of Rules I", Taking Rights
Seriously, pp. 14-45. Originally published as "The
Model of Rules"™, 35 U. Chi..L. Rev. 14, (1967).

2. ibid., p. 31. . . .

’ e 3. Reconstituting bworkin in this way does no harm. The

' : type of discretion which drops out of the 'analysis

. . (Dworkin's sense two) is: virtual}y ignored by all

Loy . _ commentators. For example, Edgar .Bodenheimer "Hart,

o .o Dworkin and the Problem of Judidial Law-making
st ' Discretion”, 11GL& 1143 (1977) ‘at p. 1153 footnote "

SRR 50, ) . ’ '

JLIEE § .02. cit., pp. 31-32. .
L " ~- 5. . Ibid., p. 33.

6. At various points,~I shall abbreviate the reference
to the paradigm- of institutional decision® making by
just using the word .paradigm or the acronym PID. !
Furtber, the phrase 'social practice' shall also be
used solely as a synonym for what I analyze as the
paradigm o institutional decision making. I find the
synonym useful because I am trying to capture the

, idea of an institutional convention that exists in
... the same way that social rules exist (Hart, The
. , _ Concepg of Lew, p. 55).

p

R Although I shall distinguish between weak and strong
» ' varlants of PID, I shall at some points in referring
R to Dworkin revert to:rhis terminology of weak and
e e etrong dtrscretion. I shall do so to make the
X .+ - reference clear when I am trying to squest possible
. - ' ™ ) ) I.
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8.

9.
10.

1.

" 12.

13.
»
14,

15.

16.

17.

18.
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similarities between the existing iiterature and my
approach. . —

Nozick, Anarchz; State and Utopia, p. 19.

Hart, The Concept of Law, p. 192.

Ibid., p. 126.
Ibid., p. 128.

I have reintroduced the verb 'search' as a substit
for judgement to emphasize the belief shared by
superiors and subordinates that it is possible, at
least in principle, to obtain a right answer even in
difficult cases. I shall elaborate on the relation-
ship between the adherence to this belief and the
purpgses the belief serves in sections three and
four.

The term ‘'search' is intended to capture the fac
that one does not appeal to an established decisi
procedure (such as in logic or mathematics) to
Justify the decision as the correct one. The phrase
"searching for right answers"” shall be used to refer
exclusively to this sub-set of weak PID.

Soper, A Theory &f Law, pp. 69-74,

I leave aside the possibility that the lieutenant
delegates out of laziness or to avoid responsibility.
We are able to cites these maneuvres as abuses because
we are familiar with the purposes of the practice.

Dworkin, Taking Rights Seriously, p.

Again, it is not hard to conceive of abuses. This is
why one could be said to humiliate or harass ,a sub-
ordinate when insisting he make a judgement as to a
right answer for an unimportant task. It is pointless
in such cases to require such aa. expenditure of
energy.

I shall hereafter be referring exclusively to this

sub-set of weak PID when discussing the weak variant

‘'of PID. I shall accordingly drop the qualifier 'sub-

set'’ when referring to it. y

Y

‘Robert Moffat makes a similar point in "Judicial

Decision as Paradigm: Case Studies of Morality and
Law in Interaction”, 37 Univ. Florida Law Review 197
(Spring 1985) at p. 307. Por the sake of certainty,
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legal positivists (most particularly H.L.A. Rart) are
anxious to distinguish between the .purposes of a
legal rule and its 'core' wmeaning.

Philip Soper, A Theory of Law, p. 14.

Ibid.’ p. 500
Ibid., p. 107.
Ibid., »o. 106.

Aristotle, Nichomachean Ethics, translated by Terence
Irwin Hackett, 1985, p. 3.

Both of these points will be discussed in detail in
Chapter V.

v

CHAPTER II

1‘

There is a popular movement in the philosophy of
science which explains the scientific process in this
way. Originating in the work of Polanyi, the claim is
made that the rites of initiation into thé scientific
community takes place tacitly in the student/teacher
interaction within the laboratory setting.

Soper, A Theory of Law. !

Ibid., 59.
Ibid., 60.
Ibid., 76.
ibid., 80.

Ibid., 89.

Ibid., pp- 69‘74'

Ibid., p. 77.
Ibid., p. 90.

The .idea of criteria for the application of assigned
standards will be cross-referenced to the findings of
chiapter one in the next section. The other two
aspects will be cross-referenced in this section.

» -
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13.

14.
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Dworkin, Taking Rights Seriously, p. 31.

This point is reminiscent of Hart's idea oJf the
internal point of view - we must see things from the
agent's point of view to understand his actions.

‘The argument I am now making has similarities to

Dworkin's analysis of the institution of chess in the
'Hard Cases’ chapter of Taking Rights Seriously, pp.
101-105. There Dworkin describes the process whereby
one reflects on the institution of chess to Qerive
criteria for the application of the forfeiture rule
when the obvious criteria do not seem applicable to
the concrete facts at hand. I shall explicate this
argument of Dworkin's in section four of chapter
five. ’

Dworkin, Taking Rights Seriously, p. 33.

CHAPTER III

J.
2'

3,
4.
5.
6.
7.
8.
9.
10.
1.

12,

13,

Wilfred Waluchow, "Strong Discretion", The

Philosophical Quarterly, Vol. 33, No. 133, p. 321,

Ibid., p. 323. I use (A) -there Waluchow uses P1 and
(B) where he uses P2.

Ibid., p. 327.
Ibid., p. 326.

Ibid., p. 329-

Ibid., pp. 331-335,

" Ibid., p. 330.

Ibid., p. 329.

Hart, The Concept of Law, p. 133.

Ibid.
ibid., p. 139. , .
Ibid,, p. 142,

. -

I‘bido -
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r .
ibid.. N ‘
<

. - N\ .
« Philip Soper, "Metaphors and Models of Law: The Judge
as Priest", Michigan Law Review, Vol. 75, p. 1196.

Igd., pp. 1199-1201.
Ibid., p. 1200.

Ibid., p. 1208.
Ibid.
Ibid., p. 1209.

Bart, The Copncept of Law, pp. 121-132. Hart develops -
the idea of open-texture to show that it would be
possible to derive a theory of legal reasoning from:
his idea of. law as a system of rules. His discussion.
of judic:al distretion (which I noted in chapter one)
takes piace in the same section.

Neil MacCormick, Legal Reasoning and Legal Theory,

ppP. 18-52.

‘Ibid., p. 45.

Hart, The Coﬁcept of Law, pp. 156-157.

David Lyons, Ethics and the Rule of Law, pp, 82-83.
Ibid., pp. 84-85. Lyons does not distinguish-the two
sengses of justice and therefore is somewhat unfair to
Hart. However, Lyons' points are not affected by this’
rhetorical maneuvre,

Ibid. ? pp- 84_850 N

MacCormick, Legal Reasoning and Legal Theory, p. 76.

Ibid., p. 107.
Ibidol pa 64.

Ibid,, o. 153.
Ibid.; pp. 182-183. I merely note this argument. It
ie not A worry for my purposes.

N

"MacCormick has an interesting discuﬁﬁion of
'explanative discretion' at p. 255, of Legal
Reasoning and Legal Theory, which adds t~, but does-




not alter, b&g'bain Xine of argument.
Ibid., p. 148. : .
_ Ibid ' '

Chapter five will offer an account of why common’ law
judges must search for right answers that differs
sharply from that of Dworkin. However, since that
chapter shall also develop an account of the
relationship between law and rationality that differs
from the one MacCormick ascribes to proponents of the
right answer thesis, my objective here°is to show

. that MacCormick's critique follows from his d&wn
theory and that an alternate account of the way law
functions as a rational endeavour <can commit itself
to the right answer thesis while simultaneously
remaining immune to the charge of ultra-rationalism.
In a word, MacCormick can be outflanyed.

Ibid., pp. 246-248.

Ibid., p. 247.

Ibid., p. 248.

Ibid., p. 269. S

MacCormick, Legal Reasoning and Legal Theory, pp.
140-141. : -

.Dworkin, Taking Rights Seriously, PP. 38-39.

. CHAPTER IV

Neil MacCormick, "Legal Obligation and the Imperative
Fallacy", pp. 100-129, Oxford Essays in
Jurisgrudence, Oxford, 1973.

MacCormick, Legal Reasoning and Legal Theory, pp.'
139-140.

MacCormick, H.L.A. Hart, pp. 105-106.

" Philip Soper, A Theory of Law, p. 10.
Ibid.’ p. 1'7.
Ibid.
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8.

10.
1.
12.
13.

14.

19.

20.
21.
22.

23,
24.
25.
26.
27.
28,
29.
30.
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Ibid., p. 20.

Ibid.’p p' 23-

Among other things, Soper here is showing us the full
import of Hart's insistence in the Preface to The
Concept of Law that it is an essay in descriptive
sociology. .

Ibid., p. 24.

Ibid., p. 25.

Ibid., p. 26.

Ibid.

EBLQ;; p. 34. .'

ZEEQ;; D. 39,

l!ﬁé;. p. 40.

Ibid., p. 44. - ‘

Ibid., p. 55. . - .-

Solzhenitsyn, The ‘Gulag Archipelago, Harper and Row,
1973. .

Soper, A Theory ‘of Law, p. 14.

Ibid.
Ibid., p. 103.

J.S. Mill, Auguste Comte and Positivism, Ann Arbor
Paperbacks, 1961, p. 6.

Philip Soper, A Theory of Law, p. 102.
Ibid., ;. 106.

gglg;, p. 107.

Ibid., pp. 108-109.

Ibid., p. 112,

;éigg, p. 113.

Ibid., o. 119.

——




31.
32.

CHAPTER V

1.

2.*
3.
4.
5.
6.
7.
8.

10.

11.

13-

13.
14

Ibids, p. 117. N -

’

" The insistence here that a professional role can be.
explained in terms of a basic purpose is nhot unique .
"to law. It has been argued that a doctor's role can

be defined in terms of a basic purpose, i.e., "So act
as to promote the health of your patient". H.A.
Bassford, "Processes in the Formulation and
Legitimisation of Professional Ethics in a “Changing

World", Soc. Sci. Med., Vol. 17, No. 16, pp. 1191-

- 1197, 1983 at p. 1192..

Graham Huéhés, "Rules, Policy and Decision-Making",
The Yale Law Journal, pp. 411-439, Vol.,K 77, No. 3
(1968). . .

Ibid. r pP. 439.
Ibid., p. 422.
Ibid., p. 425.
Ibid. L
Ibid., p. 429. |
Ibid., p; 439.

In a comment on p.- 433 where he criticizes an early.

attempt by Dwotkin to equate valid law with a good
reason for a decision, Hughes shifts from policy to

reasons. This suggests that the taxonomy he -

undertook. under the rubric policy is,.intended to
describe what the legal community would accept as

good reasons for a decision.
Y

_ Ibid., P- 433.

ibid,, p. 433.

Lon PFuller, "The Porms and Limits, of Adjudication",
92 Harv L., Rev., (1978),: p. 353.

Ibid.; p. 357.

Ibid., p. 359.

Ibid., p. 360.




1S.
16.

17.

18.
19.

20-
21,

22.-

23.
24.

25.
26.

27.

28.

29,
30.
3.
32.
33.
34.
35.

Ibid.,.p. 88.

222
Ibid., pp. 366-367. -

Ibid., p. 388.

Alasdair MacIntyre, After Virtue, p. 235.

Fuller, op. cit., p. 388. ¢

Paul Weiler, "Two Models of Judicial Decision-Making,
The Canadian Bar Review, Vol. (1968), pp. 406-471,

Ibid., o. 410.
Ibid.) p. 413.

Ibid., p. 431.

Ibid., p. 432.

Two gqualifications are necessary: individual judgés'

can resign or disqualify themselves from hearing a
particular case. This just shifts the burden of
making the decision to another judge.

Ibid., p. 431.

Following Dworkin, I take the paradigm of common law
adjudication to be the civil action. As he notes, in
a criminal action, even if the defendant is guilty,
the state has no right to a conviction without
satisfying the burden of proof. Taking Rights

Seriously, p. 100.

Hart, Essays in Jurisprudence and Philosophy, p. 136.

Lon Fuller, "The Forms and Limits of Adjudication”,
P. 369.

a

Dworkin, Taking Rights Seriously, pp. 81-130.
. - .
Ibid., p. 82. .

Ibid., p. 87.
Ibid.

tbid., p. 101.
Ibid., pp. 101-105.

’




p. 102,
- P. 104,
p. 105,
pp. 110-130.
p. 126.

Lon Fuller, gal Fictions, p. 53.

33,
X.

94.
130.

Ronald Dworkin, "No Right Anpswer?" in Hacker and Raz
(eds.), Law, Morality ang;Society, Clarendon Press,
1977, pp. 58-84. : .

-

Ibid., p. 65.
Ibid.

Ibid.

Ibid., pp. 65-66.

Dworkin, "No Right Answer?" p. 58. Dworkin makes this
comment- because he recognizes that holding this’
position resulted in many ignoring anything else he
has to say. The charge he wishes to refute is that

- the position is wildly ridiculous. He ¢laims 1t is
eminently sensible.

G

Ibid.' -p‘ 790v

Ibid,
S4. Ibid., p. 74.

55. Ibid.’ p. 81.

56. Hughes, 'Rules, Policing and Decision Making',-p.

5S7. Simpson, "The Common Law and Legal Theory , PpP. 95-
96.
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58.

59.

224

One is reminded here of Justice Holmes' distinction
betweén the role of the advocate and the role of the
judge. The lawyer only has a duty to his client and
therefore he can properly function exclusively as a
predictor and manipulator of judicial decisions. The
judge, on the other hand, has a duty to preserve and
foster the growth of the law. The most skillful
advocate is the one who understands that .the "true
basis of prophecy ‘is founded in the way in which
judges strive to rationally arrive at decisions.
Holmes, "The Path of the Law", in Collected Legal

<

Papers: p. 189. -

Simpson, "The Common Law and Legal Theory", p. 94.

Q
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