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In Praise of Taxes: The Link
Between Taxation and Good
Governance in a First Nations
Context!

John Graham and Jodi Bruhn

Introduction

Death and taxes, the popular aphorism goes, are two aspects of life we can all
count on. The statement has a fetching morbidity—but does it really give taxation
its due? Perhaps taxes are more like our grandmother’s cold remedies: bitter at
first, but a boon to our health if correctly administered.

This paper makes a positive case for taxation. It does so for a particular
context—that of First Nation governments now considering taxing their commu-
nities. Further, it does so from a governance standpoint, arguing that taxation
regimes on-reserve—analogous to our grandmother’s cold remedies—would
ultimately promote the health of First Nation governance systems. In making
this argument, the paper draws on fiscal theories of governance in the interna-
tional literature and public finance theory. It also draws on accounts of traditional
Aboriginal resource-sharing practices, which suggest the prior existence of strong
webs of accountability and sharing relationships that would have been akin to
modern taxation.

In Section I, the paper outlines the current legislative and attitudinal terrain
surrounding First Nations taxation. Section II defines the central terms it seeks
to relate: the “tax relationship” and five principles of good governance. Section
III turns to international and comparative literature to provide evidence of a link
between taxation, service provision, and governance practices from countries as
varied as Tanzania, Zambia, and Argentina. Section IV returns to the context of
First Nations by drawing relevant parallels to the international literature. It also
outlines the experience of certain First Nations in the Yukon, British Columbia,
and Saskatchewan that are now practising taxation of their members. A final
goal of the paper is to present the policy and research options for First Nations
governments on the one hand and the federal government on the other. Section
V, therefore, outlines both what a First Nations taxation regime might look like
and the facilitating role the federal government could play in helping more First
Nations realize the benefits of taxation on-reserve.

— 45 —
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46 / Part One: Voting and Governance

A reminder of our purpose and scope: this paper discusses taxation possibili-
ties for First Nations communities with a territorial base. Except in providing
background information, it does not take up taxation of First Nations people by
other governments, nor does it discuss taxation possibilities for large Métis orga-
nizations or other Aboriginal governments. While the insights into the linkage
between taxation and good governance and taxation would also apply to other
Aboriginal governments, the focus of this paper is on options for First Nations
communities—either reserves under the /ndian Act or settlements under self-
government agreements and modern-day treaty and land claims.

I. The Present Situation

The discussion begins with an orientation on the current state of affairs surround-
ing First Nations taxation. Following a brief discussion of the present taxation
situation for Indians and their governments, we present two countervailing
attitudes among First Nations people. We take each theme up in turn—beginning
with current legislation.

A. The Tax Exemption and Existing Legislation

Misconceptions abound in the hotly disputed area of Indian taxation. Beyond this,
the legislative landscape has changed substantially since 1988, when the so-called
“Kamloops amendment” to the /ndian Act was passed. For these reasons, some
background to the discussion that follows would be useful. We first describe the
tax treatment of Indians and bands and the current possibilities for taxation by
First Nation governments in this rapidly evolving area, specifically:

e The tax exemption under the Indian Act, Section 87

e The real property taxation powers under the Indian Act, Section 83

e The First Nations Fiscal and Statistical Management Act, 2005

e The First Nation Goods and Services Tax Act, 2003

e The personal income tax (PIT) powers of self-governing First Nations
e Federal government objectives concerning Indian taxation

These descriptions will establish the legislative and policy context of the
arguments that follow in subsequent sections.

The Section 87 Tax Exemption

Perhaps the best-known element of the tax treatment of Indians is the Indian tax
exemption. Some First Nations people argue that this exemption arose from the
treaties as an exchange for the land the treaties granted to Canada. This very
question was at issue in Benoit v. Canada (2002), a case in which Federal Court
Justice Campbell relied heavily on oral history to establish that the Cree and Dene
signatories of Treaty 8 believed that the treaty included a tax exemption. In his
view, because of this original belief—combined with the same belief of many
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3 / The Link Between Taxation and Good Governance in a First Nations Context / 47

contemporary Treaty 8 people—Canada was required to recognize and fulfill
the tax assurance as a means to preserve the honour of the Crown.? In 2003, the
Federal Court of Appeal reversed the earlier decision, stating that the oral history
Justice Campbell relied on had been selective and sparse.’ The Supreme Court of
Canada later declined to hear the case on appeal.

Pending further court decisions on the Indian tax exemption as a treaty or
even an Aboriginal right, the only recognized source of the exemption remains
Section 87 of the Indian Act. This section exempts Indian property on reserves
from taxation. Specifically, it exempts “(a) the interest of an Indian or a band in
reserve or surrendered lands; and (b) the personal property of an Indian or band
situated on a reserve.” The section further establishes that “no Indian or band is
subject to taxation in respect of the ownership, occupation, possession or use of
any property mentioned in paragraph (a) or (b).” Section 87 also ensures that
“no succession duty, inheritance tax or estate duty is payable on the death of any
Indian in respect of any such property or the succession thereto if the property
passes to an Indian”(Imai and Hawley 1994, 84).

The Section 87 exemption was originally intended to protect Indians from those
who might attempt to seize their lands for repayment of debts, thereby eroding
the reserve land base.* It has since been interpreted to include not only tangible
personal property but also income and other intangible property and rights. At
present, income earned by an Indian individual working on his or her reserve
generally will be exempt from the federal personal income tax.> The exemption
also applies to sales taxes, such as the federal goods and services tax or provincial
sales tax on Indian property and services on reserves. In general, the exemption
applies where an Indian purchases goods on a reserve or has the vendor deliver
goods to a reserve (Department of Finance 1993, 17-18).

Real Property Taxation Powers

Since 1952, the Indian Act has provided for real property taxation by Indian bands.
Section 87 provides that the tax exemption is subject to Section 83—a provision
that arose from another legislative intention entirely. The section was drawn from
the Indian Advancement Act of 1884, which had sought to encourage Indian
governments to tax themselves in order to raise revenues to improve reserve lands
(Kesselman 2000, 1532-33). Parts of the 1884 Act were incorporated into the
1951 revised version of the Indian Act, underscoring the long-standing federal
understanding that Indians living on-reserve are not immune to taxation by their
own governments.

Section 83 was amended in 1988. This occurred largely as a result of the efforts
of Chief Clarence T. “Manny” Jules of the Kamloops Indian Band, who pressed
government for the so-called “Kamloops amendment” of 1988. As amended,
Section 83 defined the taxing powers of First Nations to include interests in
conditionally surrendered or designated (in laymen’s terms, leased) lands located
on-reserve. The section clarified that band councils can impose property taxes
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48 / Part One: Voting and Governance

on all leaseholders on their reserves, including property held by non-members.
Affecting mainly non-Aboriginal lessees and businesses on the reserve and
expressly exempting Aboriginal and member property interests, the Section 83
power is subject to the following conditions: (1) Expenditures made from property
tax revenues must occur through a bylaw of the band council, and (2) An addi-
tional bylaw must provide for an appeals procedure on the property assessments
that serve as the basis of the tax levied. Bylaws for “taxation for local purposes of
land, or interests in land, in the reserve, including rights to occupy, possess or use
land in the reserve” (Imai and Hawley 1994, 81-82) would be subject to approval
by the Minister of Indian and Northern Affairs Canada at the advice of the First
Nation-led Indian Taxation Advisory Board (ITAB), which was created to support
the Kamloops amendment in 1989.

It should be noted that the rationale behind the Kamloops amendment was
to correct a situation that had been unfair to First Nations. Municipalities in the
province of British Columbia were taxing the property interests of non-Indians
on-reserve without necessarily providing any services. Thus, the Kamloops
amendment allowed First Nations to occupy a property tax field that up to that
point had been under the domain of the municipalities in the province.

Subject to the approval of their property tax bylaws, First Nations communities
under the Indian Act can now collect property taxes on all real property on-reserve,
either under Section 83 of the /ndian Act or under the new First Nations Fiscal
and Statistical Management Act passed in 2005. The latter act also established
the First Nations Tax Commission (FNTC), the successor to the Indian Taxation
Advisory Board. At present, the FNTC is the regulatory body overseeing the
implementation and administration of property tax jurisdiction on-reserve.

Federal Sales Tax and Income Tax Agreements

The 1990s have seen much change in the area of federal sales tax and personal
income tax policy. In 1990, the Department of Finance announced a comprehen-
sive review of its policy. In 1993, it produced a draft discussion paper envisaging
the possibility of First Nations opting into assuming tax jurisdiction for sales,
personal, and corporate income tax (Department of Finance 1993). In 1996, the
Royal Commission on Aboriginal People (RCAP) came out strongly in favour of
First Nations governments taxing their members. The commission recommended
a comprehensive taxation system for First Nations established through a legisla-
tive enabling framework. The system would be multi-tiered and have multiple
taxation sources; in addition to the fiscal transfers (which would now occur under
a uniform equalization formula), the RCAP recommended a combination of
personal income tax, corporate income tax, sales tax, property taxes, and user fees
that would serve as a crucial source of funding for viable First Nations govern-
ments (1996, 288-94).

Sales Tax. For First Nations under the /ndian Act, current federal policy has
not adopted the RCAP’s recommendation for comprehensive taxation systems,
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3 / The Link Between Taxation and Good Governance in a First Nations Context / 49

yet it has made progress in the area of consumption tax. Beginning in 1997, First
Nations were able to opt into legislation enabling them to pass bylaws imposing a
tax on sales of alcohol, fuel, and tobacco on-reserve. Establishing a tax equivalent
to the federal goods and services tax (GST), about a dozen such First Nations
sales tax (FNST) agreements were implemented up to 2007.

The FNST has now been supplanted by the First Nations goods and services tax
(FNGST), which applies to all taxable goods and services consumed on participat-
ing First Nations reserves or settlement land. The 2003 First Nations Goods and
Services Tax Act enables First Nations under the Indian Act to impose a consump-
tion tax at a rate identical to that of the GST. To opt into this taxing jurisdiction,
special agreements with Canada are required. As a condition of arrangements, the
FNGST applies to both First Nations and non-Aboriginal consumers on-reserve.
Like the First Nations Sales Tax that preceded it, the FNGST is administered and
enforced by the Canada Revenue Agency on behalf of the taxing First Nation.
Funds collected are remitted to the First Nation government, subject in some
cases to a revenue-sharing mechanism.®

Personal Income Tax. We turn finally to the present situation concerning
personal income tax. In contrast to the FNGST, there is no national framework
legislation for income tax. Taxation jurisdiction in this area is available only to
those First Nations that have concluded comprehensive self-government agree-
ments with Canada.

For self-governing First Nations,’ the federal government recognizes a general
concurrent tax authority over their own members or citizens within their settle-
ment lands. Special side agreements may be negotiated by the Department of
Finance to extend that tax authority to “other persons” (for example, non-member
residents) within the First Nation’s lands. Beginning with the self-governing
Yukon First Nations in 1999, tax-sharing agreements have enabled First Nations
to obtain personal income tax revenues from all residents of their settlement
lands. Similar agreements have been implemented with the Tlicho (Dog Rib) in
the Northwest Territories and the Labrador Inuit.

The agreements, although individualized to each taxing First Nation, have a
common structure. The First Nation will impose a tax that is fully harmonized with
the relevant federal tax. The federal government will then vacate a corresponding
portion of its tax room. In agreements to date, Canada has vacated 75%-95% of
federal personal income tax so that the First Nation can impose its own income
tax. Arrangements are also subject to a negotiated revenue-sharing mechanism
that is conceptually similar to the one that applies to the FNGST arrangements.®
As with the FNGST, the Canada Revenue agency will administer and enforce the
tax on behalf of the taxing government. Where a tax agreement is in place, the
personal income tax of the First Nations government is payable by both Aborigi-
nal and non-Aboriginal residents.

Notably, First Nations that negotiate comprehensive treaty and self-government
agreements will have a strong motivation to implement taxation agreements in
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50 / Part One: Voting and Governance

sales and personal income tax. Due to the new treaty, the Indian Act tax exemption
ceases to apply to a land base that no longer has the status of an Indian reserve. The
Indian Act in its entirety—including the Section 87 tax exemption—is replaced by
the new, negotiated self-government agreement.’ In the absence of a tax agreement
with Canada, income and property that was formerly exempt under the /ndian Act
would otherwise be subject to federal taxation. The tax agreements with Canada
mean that the First Nations government itself can retain a significant portion of the
taxes that may apply as a result of the treaty.

Federal Government Objectives

To avoid getting lost in the subtleties of the current legislation, it will be useful to
outline the overarching federal objectives in the area of sales and personal income
tax. According to senior officials in the Department of Finance, the federal govern-
ment seeks to promote self-reliance and accountability of First Nation govern-
ments through expanded taxing powers for interested First Nations. In doing so,
however, it seeks to advance several other central objectives:

e To protect the interests of non-First Nations taxpayers on-reserve, via the
following measures:

Full harmonization and coordination with federal taxes

Application to non-Aboriginals only through negotiated
agreements

Limiting First Nation taxation to direct taxes (no indirect taxes)

Disallowing discriminatory taxation practices for GST/PIT
e To maintain the integrity of the Canadian tax system, via the following
measures:

e Restricting application of First Nations taxation to First Nations
land

e Vacation of tax room but not of the underlying federal tax authority

e Requiring full harmonization with the federal system
(Fiscal Realities 2001, 38)

The 2003 FNGST legislation was the first major initiative to draw First Nations
governments into non-property-based taxation. If interest were to exist, a parallel
enabling legislation for personal income tax for First Nations governments might
follow. At present, it is unclear whether that interest actually exists.

Interest of First Nations in Assuming Taxation Jurisdiction

We let the numbers begin the story. As of June 2007, the most popular tax by far
with First Nations has been the real property tax introduced under Section 83 and
overseen by ITAB, now the FNTC. Some 113 First Nations now collect property
tax under either Section 83 of the /ndian Act or the Fiscal and Statistical Manage-
ment Act introduced in 2005. The vast majority of First Nations exercising that
taxing power (82) are located in British Columbia, presumably due to the ability
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3 / The Link Between Taxation and Good Governance in a First Nations Context / 51

of municipalities to tax non-Aboriginal property interests on reserves, as noted
earlier in this section.

Consumption taxes are far less popular than the property tax, with only twenty-
nine First Nations applying them. Ten First Nations (one in Manitoba, one in
Saskatchewan, and eight in British Columbia) have introduced the First Nations
sales tax on alcohol, fuels, and tobacco. As of April 2008, nineteen First Nations
have introduced the FNGST, which they levy on all taxable supplies of goods and
services that occur on the reserves or settlement lands of the taxing First Nations.
Thirteen of these First Nations are located in the Yukon, the Northwest Territories,
and Newfoundland and Labrador. They have implemented taxes through agree-
ments pursuant to their comprehensive self-government agreements. The other
six groups that have implemented the FNGST are bands in British Columbia
that continue to operate primarily under the /ndian Act. The Nisga’a First Nation
implemented the FNGST in 2008, following the end of the transition exemption
for sales tax that was provided in their 2000 treaty.

Recalling that self-government entails relinquishing the Section 87 tax
exemption along with the /ndian Act as a whole, twelve self-governing First
Nations have negotiated personal income tax agreements with Canada (ten
in the Yukon, one in the Northwest Territories, and one in Newfoundland and
Labrador)." These twelve will likely be joined by the Nisga’a, whose citizens will
be liable for paying personal income tax as of 2013. Other British Columbia First
Nations that conclude comprehensive treaties are expected to follow suit once
their Indian Act tax exemptions come to an end.

Officials in the Department of Finance assured us that the interest of First
Nations in occupying sales tax jurisdiction is growing. Despite that assurance,
it is striking how few First Nations have adopted it. Likewise, our interviews
with taxing First Nations revealed little to no clamour to occupy jurisdiction for
personal income tax. On the contrary, there was a consensus that introducing
personal income tax would be premature at this point—if not damaging to efforts
to introduce other taxes. Why the general resistance to introducing taxation? The
following subsection discusses some reasons for this resistance.

B. A Prevailing Wind of Resistance

Why are First Nations governments willing to forego the revenues that would
flow to them if they imposed a sales tax? Present First Nations attitudes could be
summed up as countervailing winds moving over and, to some extent, shaping
the legislative landscape. The prevailing wind is a strong antipathy for and even
a fear of taxation within the general First Nations population—one reinforced by
a potential majority non-Aboriginal sentiment that First Nations people should
be subject to tax. The countervailing one, gradually growing in strength, regards
taxation as one component of a new chapter in the relationship between Canada
and First Nations. This attitude is one for which self-sufficiency is prized and
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52 / Part One: Voting and Governance

fiscal transfers become part of a mere business relationship. We discuss each in
turn.

When considering why First Nations governments would not want to tax their
members, an obvious reason immediately comes to mind—new taxes are generally
unwelcome. Indeed, in the words of a former Canadian Minister of Customs and
Excise, “taxes are repulsive to most people” (Honourable Jacques Bureau, cited in
Gillespie 1991, 42). For this reason alone, we could presume that any government
seeking re-election would be reluctant to introduce a new tax on its population.

Yet a tax questionnaire survey of members of the Indian Taxation Advisory
Board suggests a resistance more fundamental than the general revulsion to new
taxes shared by all citizens. The ITAB survey found that opposition to or appre-
hension of taxation is “especially pronounced when the tax under consideration is
on previously exempt First Nation citizens or enterprises” (Fiscal Realities 1997,
26). Many respondents indicated a fear that taxation by band governments would
erode the federal government’s fiduciary responsibility towards Indians. Concerns
were most pronounced among members of remote communities, where it was
thought that a tax system would never allow them to finance even a small propor-
tion of their service costs. Notably, respondents also feared the acceptance and
implementation of taxation by other First Nations, seeing its potential to erode
both the portability of their own exemption and solidarity among First Nations on
the taxation issue."!

The ITAB survey is illuminating in terms of the nature of the concerns that it
both does and does not bring to light. One issue that does not arise in the survey
is an argument often offered against taxation of First Nations people: “You can’t
tax poverty.” Because so many First Nations people are living in impoverished
circumstances, the argument goes, there is little to be gained by attempting to
tax them. We address this objection later in this essay—yet the ITAB survey
suggests it is peripheral in any case. A more fundamental concern surrounds
the federal fiduciary relationship and the perception that taxation, if introduced,
would provide an occasion for the federal government to scale back its fiscal
transfers.'> What appears to lie at the heart of First Nations people’s opposition to
being taxed, however, is the tax exemption itself—and the perceived threat to the
fiduciary relationship with Canada it symbolizes.

The 2002 Benoit case crystallized this position. The oral history that Justice
Campbell admitted as evidence attested, in his view, to a widespread and long-
standing belief that Treaty 8 had established immunity to taxation for treaty
adherents—in the words of one elder, for “as long as the sun shines, as long as the
mountains can be seen, as long as there is grass ... as long as there is a world.”"
By granting their land through the treaty, the Aboriginal signatories had bought
the right to be exempt from tax for future generations and in perpetuity. In the
Benoit case, the plaintiff argued that this right arose through the oral promises
made when Treaty 8 was signed. Other Aboriginal commentators have argued that
the exemption stems not from a particular treaty, but from the Aboriginal rights set
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3 / The Link Between Taxation and Good Governance in a First Nations Context / 53

out in Section 35 of the Constitution Act, 1982—or more fundamentally still, from
the special relationship between Aboriginal peoples and the Crown that underlies
all constitutional provisions (Pratt 1989, 49-50).

It could be countered that the position outlined above justifies a resistance
to taxation by the federal or provincial governments, but not by First Nations’
own governments. Yet First Nations people’s concern about the tax exemption
indicates a strong resistance to taxation as such, regardless of which government
does the taxing. For example, some First Nations people regarded the Kamloops
Indian Band sales tax (the first sales tax applied to tobacco, alcohol, and fuel)
as “the beginning of the end of the Section 87 tax exemption” (Fiscal Realities
2001, 40). As a further argument against it, some respondents to the ITAB survey
also believed taxation is contrary to traditional Aboriginal ways of life (Fiscal
Realities 2001, 26).

A 1995 resolution on taxation by the Assembly of First Nations (AFN) sought
to accommodate in its constituency both those First Nations seeking to tax and
those resisting taxation. In support of First Nations seeking to tax, the resolu-
tion stated that “First Nations have full tax jurisdiction over all their territory.”
It further affirmed that “First Nation citizens will never pay taxes to the Crown
no matter where they reside” (Fiscal Realities 2001, 7-8). The AFN made these
statements despite the fact, as Fiscal Realities pointed out, that most First Nations
citizens do pay taxes to the Crown and that most taxes collected from non-Indians
on reserve lands do not go to First Nations governments. Whatever the reality, the
rhetoric is clear: immunity from taxation is and should remain a permanent state
of affairs for Aboriginal people living on-reserve. And First Nations taxation, if
implemented, should be regarded as purely an internal affair.

Before turning to the Aboriginal voices speaking on behalf of taxation, we note
one further detail of significance: namely, the attitude of non-Aboriginal people
to the tax exemption. Long a source of general grumbling among non-Aboriginal
taxpayers, the Indian tax exemption was called directly into question by a 2002
British Columbia referendum. The provincial government asked whether “the
existing tax exemptions for Aboriginal people should be phased out.” Aboriginal
organizations urged supporters to boycott the vote, while the majority of British
Columbia residents voted “yes” to the proposition (Richards 2006, 114fY).

If First Nations people imagine that their tax exemption is under siege,
therefore, they do so with good cause. This consideration, together with the
perceived symbolic association of the tax exemption with treaty and Aboriginal
rights, must factor into any understanding of First Nations people’s aversion to
being taxed, regardless of which government is doing the taxing.

C. A Countering Wind of Acceptance

Despite the symbolic significance of the tax exemption and such dangers as the
one posed by the 2002 British Columbia referendum, more First Nations people
now realize the advantages of First Nations governments taxing their member-
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54 / Part One: Voting and Governance

ship. The main consideration here is the enhanced self-reliance that own-source
revenues would provide, although considerations of equity and sharing with
needier members also play a role.

The issue of taxation is intimately linked with that of federal fiscal transfers
and the rationale underlying them. Some Aboriginal spokesmen regard a near-
exclusive reliance on federal transfers to follow from the federal government’s
fiduciary duty to First Nations. Yet John Beaucage, grand council chief of the
Anishinabek Nation, protests this attitude:

We talk about our Nation-to-Nation, Government-to-Govern-
ment relationship with federal and provincial governments. Yet
despite all of this momentum and political awareness, we still
cling to the sacred fiduciary relationship, a failed concept that
has done us great disservice. By its very nature a fiduciary duty
must end at some point. A parent-child relationship changes,
and at some point it reverses itself in terms of duty of care.
(Beaucage 2007, 9)

Beaucage upholds the continued need for fiscal transfers, but justifies them as
contractual relationships stemming from fiscal federalism, not as the obliga-
tory products of an eternal fiduciary duty to First Nations people. He also calls
for greater self-sufficiency and self-reliance of First Nations governments. This
point is underscored by Calvin Helin, the controversial author of Dances with
Dependency. In his plea for a return to Aboriginal traditional self-reliance, Helin
observes that self-generated wealth is critical both to Aboriginal aspirations of
self-government and to their liberation from the poverty and dependence that now
plague them (2006, 141).

A handful of Aboriginal authors justify taxation in keeping with Indian tradi-
tions. The FNTC’s First Nations Real Property Taxation Guide reminds us that
First Nations traditionally practised a form of taxation in such actions as paying
tribute for occupying or using territory or redistributing wealth through ceremo-
nies like the potlatch or giveaway dances (2007, 9). Emphasizing the equity
element of taxation, Chief Clarence Louie of the Osoyoos First Nation posted the
following slogan on one of his now-famous community billboards: “Taxation:
we have always had it—it’s called sharing” (MacGregor 2006). A more detailed
account of a tax-like practice is recorded by Cree storyteller Joy Asham, recalling
how the Plains Cree conducted their buffalo hunt in the 1800s:

The most prestigious and dangerous position in the settlement
was held by the Poundmaker. He was the head of the Hunt
and was responsible for its success or failure. He was techni-
cian, teacher, leader, and was full of Courage. Once a herd’s
location was identified his work began in earnest. He observed
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the weather, the wind and determined how much and how fast
the Buffalo needed to be turned to bring them to the Pound ...

The entry would then be closed and the Buffalo fell captive.
They would not be killed as yet, as the Warriors had more work
to do. They counted the animals and accounted for their size,
figuring out their overall resources. Around the fire that night
they would determine the distribution of the beasts: who was
sick and old and needed the extra richness of organ meats? Who
had to feed the most people? Who needed Buffalo robes for
clothes or for their lodge? They determined all these things so
that the Hunt would take care of all needs and that the meat
distribution would be fair. There was only one person who was
not considered in the division of the beasts. That was the Pound-
maker. It was Honour enough for him to have led a successful
hunt ...

What of the Poundmaker? He has led an Honourable and
successful hunt but how will he live? And then they come from
their lodges, all of them. They bring him the steaks and the
roasts and the cuts of meat that they know he loves and needs.
They express their Gratitude and Respect for him in this way,
knowing that in the greatest Humility he would never ask.

I somehow think that this must have been a very good system:
the workers determining the boss’s salary. (Asham 2007, 19)

Clearly, many First Nations people are not accustomed to the tax “touch” that
other Canadians, including a large number of Aboriginal ones, feel in the modern
context. Yet recollections like those Asham recorded remind us that things were
not always that way. Practices surrounding the buffalo hunt evinced a traditional
means to both share resources within the community and to manifest and ensure
the leader’s dependence on and accountability to his community.

Notably, First Nations voices on behalf of taxation are joined by a burgeoning
literature that advocates taxation for First Nations governments. Authors with such
varied backgrounds and agendas as Andre LeDressay of Fiscal Realities, Tom
Flanagan of the University of Calgary, Métis political leader and former Manitoba
MLA Jean Allard, and Stephen Cornell of the Harvard Project on American Indian
Economic Development argue on behalf of First Nations governments taxing their
members. From a governance standpoint, we join our voices to theirs—arguing
that broad-based taxation, if introduced gradually and administered fairly, would
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mark a significant advance in the quality of governance for First Nations commu-
nities. The next three sections present our reasons for taking this position.

Il. Defining Terms: Tax Relationship, Governance
Principles

The next three sections present our reasons to support local taxation by First
Nations from a good governance standpoint. Yet first we must present the reason
why taxation—at first blush, solely a fiscal matter—enters into the sphere of
governance at all. This requires a brief explanation of the basic political relation-
ship taxation creates, followed by a presentation of some fundamental principles
of good governance.

A. The Tax Relationship

In his study of 120 years of tax reform by the Canadian federal government,
economist W. Irwin Gillespie noted that the choices governments actually make
in establishing taxes and tax rates do not flow from normative theories of taxation.
Although they may be informed by these theories, the tax decisions governments
make do not translate economic norms such as equity, equivalence, economic
efficiency, or administrative ease into practice. Instead, they are the outcomes of a
critical relationship that underlies taxing and spending decisions in a democracy:
the relationship between citizens and their elected government.

No relationship between two parties, with the possible exception
of that between client and psychiatrist, is more fraught with
love and hate than that between citizen and elected government.
We love the government spending that benefits us directly; we
hate the taxes that we are called upon to pay. We love the taxes
that someone else is called upon to pay; we hate the government
spending that provides benefits for others but does not seem to
benefit us directly. We know that in order to persuade govern-
ment to launch the desirable projects, beneficial programs, and
great public works that we value highly (and are prepared to
pay for), we may have to accept and help pay for the misguided
projects, wasteful programs and extravagant public works
that others value much more highly than we do. We accept
this but we grumble, we apply pressure, we try to persuade
others and we threaten “to vote the scoundrels out of office.”
(Gillespie 1991, 2)

In order to retain and exercise power, political officials must remain in office.
To do this, they must persuade a substantial number of citizens of their ability
to tax and spend public funds wisely. If collecting taxes and spending revenues
collected are among the fundamental activities a government does, they are also
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the most contentious. In theory, citizens continually scrutinize the taxing and
spending decisions of their governments. Such scrutiny establishes a “survival
rule” whereby governments try to achieve electoral victory (generated in part
through spending) and avoid defeat (caused by too many disgruntled voters whose
revenue source is being taxed). Thus, the citizen-government relationship that
lies at the heart of the government’s taxing and spending activities helps define,
constrain, and steer those activities (Gillespie 1991, 16—18).

B. Five Governance Principles

The taxation relationship is inherently political. But this realization lands us
directly among the central concerns of governance, which we understand broadly
as the ordering and steering of a community such that peace, prosperity, and
common direction prevail."* Drawing heavily on the work of United Nations
Development Program, the Institute On Governance (I0OG) has identified five
principles of good governance.'® They are:

1. Legitimacy/Voice: requiring that both internal and external actors perceive
the governance system as possessing the power, means, and recognition
that it governs by right. In addition, all men and women have some voice
in decision making.

2. Direction: establishing a strategic perspective on collective development,
along with a sense of what is needed to achieve it. Such direction should
also be based in a clear sense of the community’s historical, cultural, and
social complexities.

3. Performance: requiring that collective institutions should serve their
stakeholders effectively. Also, the quality of the services rendered and
their responsiveness to the needs of the governed should be considered.

4. Accountability: demanding that decisions-makers can account for resources
expended and exercise of the responsibilities they are entrusted with. Such
issues as proper documentation, transparency, access to information, results,
as well as checks and balances come into consideration here.

5. Fairness: striving for equal opportunity and impartial application of the
rule of law. It is manifested in sound legal and regulatory frameworks,
independence of the judiciary functions from political leaders, due process,
and adequate dispute resolution mechanisms.

In prior publications, the Institute On Governance has made the case that its
governance principles apply equally to First Nations governments, with the caveat
that Aboriginal history and culture will modify their application in practice. Our
claim rests to a large degree on the basis of the principles in international human
rights law, which First Nations governments generally accept. Within Canada,
the Assembly of First Nations (AFN), the leading national body representing
Canada’s First Nations people on-reserve, has also officially endorsed recognition
of the Universal Declaration of Human Rights by First Nations governments.'
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As the precursor to our case for introducing taxation on reserves, our grounds
for supporting one fiscal practice over another is simple: we favour any practice
that demonstrably enhances a government’s ability to manifest the five principles
of good governance the IOG has identified. It is important to note that no govern-
ment achieves this perfectly. Complete attainment of these principles is an ideal
that no society has fully realized. It is the goal of a long journey, “a promise rather
than a list” (UNDP 2002, 61). Moreover, there can be disagreements on the proper
path to take to reach this goal. That said, one can generally distinguish progress
from regress and keep one’s eye firmly on the goal.

Having presented both the taxation relationship and a basic outline of the
I0G’s five governance principles, we now discuss the systematic link between
the two. Most work on so-called fiscal theories of governance has occurred in the
international and development contexts. Accordingly, the next section turns to the
historical and international evidence, presenting both positive and negative cases
for the beneficial effects of taxation on governance practices.

IIl. The Link between Taxes and Governance:
International Evidence

A. Fiscal Theories of Governance

Gillespie’s taxation relationship model—one he uses to explain over one hundred
years of tax reform in Canadian fiscal history—did not appear out of thin air.
The sense that an intensely political relationship underlies government taxing
and spending activities also stems from the self-interpretation of Anglo-Saxon
political regimes. The British narrative, for example, traces a story of Parliament’s
progressive domination over the monarchy through a succession of stands. In a
long historical process, Parliament gained control of public finance and restricted
funding of bureaucracy, military, and monarchy to monies that had been raised
through taxation and authorized by Parliament (Moore2007). In the United States,
the American colonists themselves perceived a tie between taxation and represen-
tation when they censured the British government for having imposed three new
taxes—the Sugar Act, the Stamp Act, and the New Townshend levies—on the
colonies to help repay debts incurred by the Seven Years War (Ross 2004, 231).
Indeed, the complaint of “imposing Taxes on us without our Consent” was one
of the grievances of the 1776 Declaration of Independence and was cited as one
cause for dissolving ties with the British Crown (Frohnen 2002, 190).

The question thus inevitably arises: Are we heirs of Anglo-Saxon political
thought simply historically predisposed to linking taxes to good governance? More
fundamentally, does the link occur beyond the historical confines of European and
American nation-states? Expanding the base further, a persistent link between
taxation and socio-political form was also identified on the European continent.
In the early years of the twentieth century, for example, Austrian pioneers in fiscal
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sociology described the mutual evolution of society on the one hand and the
state’s public revenue sources on the other (Goldscheid 1962). Beyond this, there
is a burgeoning literature in comparative government—_presenting so-called fiscal
theories of governance—that suggests that the link manifests itself in the interna-
tional context too.'” Struggles between citizens and governments over taxes and
government services tend to produce greater deference, thereby enhancing both
performance and accountability in an international context as well.'®

How precisely does taxation enhance good governance? Political scientist
Mick Moore suggests that dependence on broad taxation, if fairly and effec-
tively administered, should lead to some predictable governance outcomes. These
outcomes (together with their extrapolated effects on the IOG’s five governance
principles added in italics) are the following:

e More responsiveness and bureaucratic capacity with the focus on
systematically taxing citizens (enhancing performance and voice)

e Increased state emphasis on prosperity of citizens, where rulers now have
a direct stake in encouraging it (enhancing direction, performance)

e More political engagement of citizens, as they experience taxation and
mobilize to either resist or monitor the way revenues are collected and
spent (enhancing accountability, legitimacy and voice)

e As an outcome of the first three, what Moore calls “revenue bargaining.”
Taxation becomes more acceptable and predictable to taxpayers as
the collection process becomes more efficient and routine (enhancing
performance, fairness). Taxpayers begin to exchange compliance for
institutionalized influence over level and form of taxation and use of
revenues (enhancing voice, accountability and legitimacy).

As for the long-term effects of revenue bargaining, Moore predicts a consider-
able improvement in the quality of life (2007, 17—18).

This model, Moore cautions, does not translate “directly, fully and unambigu-
ously” into reality. Indeed, no single-cause explanation of a complex transition
toward better governance could. Taxation is only one factor influencing gover-
nance quality; others—institutions and political culture, for example—are also
implicated. Beyond this, the direct link between individual citizens and govern-
ments is obscured by the vagaries of interest-group politics, so that it is not self-
evident to governments how (or even whether) individual citizens will vote or
campaign in a given election (Moore 2007, 16, 19). And as the frequent election
losses of incumbent governments attest, mistakes abound in the political cost/
benefit calculations of incumbent governments.

The model is encouraging, therefore, but a rough guide at best; it is perhaps
not compelling enough to establish a definitive linkage between taxation and
governance quality. Further evidence arises not where the taxation relation-
ship is present, but more forcefully where it is absent. There are two relatively
common situations where governments can afford not to tax—where they enjoy
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large revenues from natural resource exports and where they receive aid from
other governments (Moore 2007, 14). In exploring further the connection between
governance and taxation, therefore, we turn to the negative case: the effects of
the absence of a need to tax as discussed in the comparative and international
literature.

B. The “Curse” of Non-Tax Revenue

The “Curse of 0il”

Since the 1970s, revenues from natural resource extraction or export have become
a significant source of wealth for some governments. Canadians are broadly
familiar with the notion of the “curse of oil,” the thesis that oil wealth impedes
democratic governance. Much international development literature suggests that
sudden oil wealth inflicts greater damage on democratic development in poor
states than it does in rich ones, just as “a given rise in oil exports will do more
harm in oil-poor states than in oil-rich ones” (Ross 2001, 356). Economist Paul
Collier cites dependence on natural resource exports as one of three economic
characteristics that make a country prone to civil war (the other two being low
income and slow economic growth). In Collier’s analysis, a newly independent
nation bearing these three characteristics is literally playing Russian roulette—its
statistical chance of derailing into civil war is one in six (2007, 32).

A major governance difficulty of sudden resource wealth for a developing
nation is the volatility of its revenue source. Such volatility contributes to poor
planning. In the price boom phase, governments tend to raise budgets and expand
programs, forgetting the survival rule of efficient public investment. During
the bust phase, it becomes difficult to reduce budgets to stay in line with actual
revenues. Cuts are often made to basic investments rather than to the “splurges”
that were introduced during the boom (Collier 2007, 40, 41). Collier uses the
example of Nigeria to demonstrate how difficult it is for citizens to sort causes
from effects. The country’s boom-and-bust cycle caused the standard of living for
Nigerians to fall by one-half within a decade, yet left Nigerians with no idea of
what actually caused the fall.

Potentially, a more damning governance issue posed by large natural resource
revenues is that they tend to undermine democracy where it already exists. The
first casualty here is electoral competition. Higher rates of voter apathy have
been found in many resource-rich democracies. A potentially deeper symptom of
democratic decay, however, would be manifest if resource-rich political systems
were to invite undemocratic practices even before the voter reached the polls.
Rentier theories of democracy suggest that this is the case in Middle Eastern and
African oil- or mineral-rich countries, that is, that a resource-rich state quickly
overawes civil society through its easy access to a source of wealth indepen-
dent from domestic taxes (Gervasoni 2007, 4-6). Rather than encouraging
incumbent political parties to attract votes by delivering cost-effective services,
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over-abundant public monies encourage leaders to buy votes instead. This is espe-
cially pronounced in communities with strong ethnic or familial loyalties, where
“buying” the vote of one community leader will also purchase those of most of his
ethnicity or family. Thus does patronage politics become the more cost-effective
option for politicians presiding over resource-rich states. Thus too does service
quality plummet and the character of public life change. Where patronage politics
is not only feasible, but the most cost-effective approach, those attracted to public
life tend—in Collier’s analysis—to be crooks seeking a share in the spoils (2007,
44-45).

Note the central source of the shift in this new cost/benefit scenario: large
resource revenues weaken the restraints on, and increase incentives to engage
in, patronage, and above all they radically reduce the need to tax. In absence of a
need to tax, resource-rich political systems fail, according to Collier, to “provoke
citizens into supplying the public good of scrutiny over how their taxes are being
spent” (2007, 46). Other commentators have noted that this observation could
apply equally to countries that do not need to tax for other reasons, for example,
countries that rely on foreign aid as their chief revenue source. Notably for First
Nations, there have been similar observations of subnational governments that
rely largely on fiscal transfers from their central governments.

The “Curse of Non-Tax Fiscal Rents”

Extension of the “curse-of-0il” logic to an analysis of subnational governments
is a relatively new development within fiscal theories of governance. That said,
it would seem to be the next logical step. Argentinian political scientist Carlos
Gervasoni reminds us that the curse arises less from the fact that the revenues
come from natural resources than from the fact that they do not come from
taxation. Above all, then, the curse arises from external money flowing in from
outside, so to speak, in the form of non-tax fiscal rents. Yet such funds can also
flow from central governments to subnational ones, as they do in Argentina, and
indeed in any country practicing fiscal federalism. This consideration motivated
Gervasoni’s study of the influence of fiscal transfers on levels of electoral compe-
tition among Argentinian provinces.

Through extensive quantitative analysis, Gervasoni found that provinces
that depended more on taxation revenue from citizens were essentially more
democratic than those relying heavily on fiscal transfers. Fiscal federalism had
provided incumbents in the latter group of provinces with incentive to engage in
the same rentier conduct that other analysts saw as characterizing natural-resource
rich and tax-poor regimes elsewhere. Among the signs of rentierism identified
were a disproportionately large public sector, a bloated public payroll, widespread
patronage politics, and a notable lack of political competition for incumbents
(Gervasoni 2007, 4-6).

Gervasoni stressed that democratic suppression is by no means total in Argentina,
which enjoys a national-level democracy. Because the semi-authoritarian provinces
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are embedded in a national democracy, their political leaders are severely
constrained in terms of the extent to which they can restrict political rights in their
provinces (Gervasoni 2007, 11-12). Another limiting factor is the ease of exit for
citizens, who are free to migrate to other provinces. Yet incumbents can still resort
to subtle means of restricting democratic choice: pumping public finances into their
own campaigns, bribing local media, firing dissidents or rival candidates, or hiring
their family members for public sector jobs. With less pressure from taxpayers to
spend public monies effectively, the ratio of public sector employees to private ones
further depresses electoral competition. A larger number of people who are anxious
about the possibility of losing their jobs in public service means fewer people who
are willing to publicly criticize the incumbent, join opposition parties, or denounce
corruption (Gervasoni 2007, 10).

Gervasoni concludes that “High levels of federal transfers go hand in hand with
less democratic or hybrid provincial regimes. Governors in command of plentiful
fiscal federalism rents appear to use their financially privileged position to restrict
democratic contestation and weaken institutional constraints on their power.”
“These findings,” he adds, “may well apply beyond Argentina” (Gervasoni 2007,
23, 24). The next section explores possible applications in the First Nations
context.

IV. Enhancing First Nations Governance through
Taxation

The following section will attempt to draw relevant connections from the inter-
national evidence to First Nations governments, beginning by indicating certain
parallels between the “rentier conduct” identified internationally and the political
situation on many reserves in Canada. It will then indicate in more detail how
broad-based taxation would work to improve governance in First Nations commu-
nities. Finally, it will outline the experience with taxation of First Nations whose
staff or professional service providers agreed to speak with us for this paper.

A. Identifying the Curse

Both the question surrounding natural resource rents and the one surrounding the
effects of fiscal transfers have long bedevilled Canadian commentators. Some
question the effects of Alberta’s sudden oil wealth on the governance of that
province, for example (Nikiforuk 2007). Others ask whether heavy subsidies to
certain provinces and territories through the federal equalization formula serve
only to depress their economies further.

Turning first to resource rents, First Nations in Alberta have experienced the
mixed blessings of oil wealth first-hand. The patronage and corruption combined
with appalling social conditions that plagued such bands as the Stoney First
Nation outside of Calgary or the Samson Cree Nation in the late 1990s amply
attest to the magnifying effects sudden natural resource wealth can have on pre-
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existing social and governance issues in a First Nation community (Allard 2002,
145-49; Flanagan 2000, 89-92, 104-05). The Community Well-Being (CWB)
index developed by researchers at Indian and Northern Affairs tells a similar story
about Alberta First Nations. Combining data related to educational attainment,
income levels, housing, and labour-force participation, the CWB rated only three
Alberta First Nations with above-average CWB scores. None of them was an
oil-rich First Nation (McHardy and O’Sullivan, 2004).

Less pronounced, but still palpable, are the effects felt by First Nations
depending almost solely on federal fiscal transfers for their revenue. On this
count, few comparisons with Canadian provinces can be made, where even
those provinces that depend most on equalization payments derive most of their
revenues from taxation (Richards 2006, 126). This is not the case for the average
First Nations government. In 2001, employing “the most generous assumptions
regarding First Nation own-source revenues,” Fiscal Realities estimated that, on
average, First Nations governments depend on fiscal transfers for 90% or even
95% of their revenues. Manifesting “extreme fiscal imbalance,” this level was
more than double that of the poorest province in the country (Fiscal Realities
1997, 17).

As Fiscal Realities also notes, public finance theory would predict serious
accountability issues here. With monies flowing to governments almost solely
through the fiscal transfer rather than from members, there would be little corre-
spondence between revenues collected and services delivered. This situation
would produce such symptoms as those that First Nations communities witness
in reality. In summary:

e Within First Nations, there will be lower satisfaction levels with services
delivered. This is to be expected where the funding government is
far removed from the recipient citizen and the political advantages of
government responsiveness are lost.

e Within First Nations, community members will tend to demand more
services than they would be willing to pay for, because they do not fund
them themselves.

¢ Outside First Nations, there will be a growing intransigence from
taxpayers to continue supporting transfers from which they themselves
realize no benefit and also believe they see limited results.

e Within the federal government, there will be a relatively high incentive to
underfund the services it supports. (Fiscal Realities 1997, 17)

These are the adverse effects of extreme fiscal imbalance on the quality of
services delivered on-reserve. Yet there are also closely related adverse effects on
governance, which mirror those described in the Argentinian study. Commenta-
tors on First Nation governments note the tremendous size of the public sector
on-reserve compared to municipal governments (Graham 2007b, 5-6; Flanagan
2000, 101-02). In part, that size can be explained by the broad scope of services
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First Nations governments deliver to their citizens, ranging from provision of
potable water to delivery of housing, social assistance, and education, yet this
explains only part of the story if the rentier effect also comes into play in First
Nations communities.

There is good reason to think it has. As noted previously, the rentier theory of
democracy assumes that democratic governance survives when there is a rough
balance of power between the state on the one hand and society and the less-
privileged on the other. In rentier situations, that balance is upset in favour of the
state. Due to the structural distortions of the reserve governance system, it has
also proven to be absent on many reserves.

Jean Allard cites sociologist Menno Boldt when he asserts that reserves are
typically “one-dimensional systems” that possess few of the checks and balances
on government power issuing from such organizations as unions, businesses, non-
governmental organizations, and media. With a few notable exceptions, reserves
often have no middle class, only a small, insulated elite, and a much larger group
of impoverished and dependent members (Allard 2002, 130, 131). In many First
Nations communities, the government is far and away the main source of income
in the community. Jobs with the band government or administration are often
the highest paying jobs on the reserve—in some cases, the only ones. Politics in
many Aboriginal communities are known to be highly factional and patronage-
based, and the media and other organizations have reported cases of election fraud
and vote buying."” According to Calvin Helin, blogs posted by Aboriginal youth
lament rampant “elitism,” “corruption,” and “cronyism” in government (2006,
149).

It would be false to depict all First Nations governments as corrupt and elitist.
On the contrary, some are very well governed despite the absence of taxation
regimes and all incentives to the contrary. In general, however, both the gover-
nance and the quality of services suffer within a governance system that lacks the
crucial tie of a direct reliance upon its citizens for survival.

In Dances with Dependency, Helin identifies what he sees to be to one primary
source of the ills now plaguing Aboriginal communities:

In Aboriginal communities, transfer payment monies are simply
provided, not self-generated. While the same observation and
criticism can be made about any government, many grassroots
community members charge that a similar lack of gravitas
sometimes applies to band council decision making in relation to
such transfer payment monies ... [T]ransfer payments are “play
money” to some if they did nothing personally or collectively to
acquire the money in the first place. This circumstance has led
to equally “obscene” wastage of federal monies. The situation
is one without a normal baseline since it operates outside the
parameters of a market system and the normal institutional rules
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of accountability that might otherwise impose some level of
reality on decision making. (Helin 2006, 140)

The Canadian commentary and the international literature surveyed converge on
this point. Of Argentina, Gervasoni states that the country’s fiscal federalism “has
the perverse consequence of financing the political survival of less-than-demo-
cratic regimes.” On the basis of cross-national quantitative comparisons, British
political scientist Michael Ross reaches a similar conclusion: “programmes
that extend subsidized loans to authoritarian governments should tend to retard
democracy, by dropping the cost of government and reducing the democratic
pressures the regime would otherwise face” (2004, 247; Gervasoni 2007, 26).
Even though most First Nations governments fall well short of being authoritar-
ian, Ross’s central point remains.

What to do with this situation? The answer is not substantial reductions of federal
transfers. Many argue—justifiably, in our view—that these do not adequately
support services in any case. Nor could one ever expect taxes collected in small
First Nations communities to fund such big-ticket items as education, health care,
and social welfare. The goal should not be to reduce federal transfers then (or at
least not in the foreseeable future), but to boost overall revenues. We make the
following recommendations:

¢ In light of the demonstrated connection between natural resource wealth
and poor governance practices, First Nations that have limited their
aspirations for own-source revenue to securing such external sources as
land rents and resource revenues might reconsider their strategy.

e In calculating the benefits and costs of federal fiscal transfers, both First
Nations and other governments should consider the damaging effects
of a near-exclusive reliance on federal fiscal transfers on First Nations
communities—both on the quality of services received and on internal
governance practices.

The latter consideration would call into question any strategy of relying exclu-
sively on fiscal transfers as rents owed for historical indignities and losses wrought
by the colonizing federal government. The indignities and losses did in fact occur,
but the evidence suggests that these are only compounded by a perpetual reliance
on funds that are in fact not free money but come at considerable cost to both
Aboriginal communities and their governments. With present revenue sources
and their attendant accountability structures intact, we can expect the quality of
both governance and service delivery on most reserves to remain roughly at their
present levels.

The next subsection presents our argument, grounded in the IOG’s five gover-
nance principles, for First Nations collecting taxes as a significant supplement to
their fiscal transfers. Combined with revenues from band-owned businesses and
a modest reliance on land or resource rents, where applicable, this practice would
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go far to begin relieving the situation of extreme fiscal imbalance that prevails on
many reserves.

B. Reversing It: A Return to Governance Principles

Broad-based taxation by First Nations governments, together with broader
economic strategies and community plans, would enhance all five of the prin-
ciples of good governance identified earlier in this paper. The following points
elaborate more fully how and why this is the case.

1. Legitimacy and Voice: When First Nations governments are no longer
totally beholden to the Canadian government for their survival, it enhances
their legitimacy in the eyes of both their citizens and other governments.
As for voice, the adage, “he who pays the piper calls the tune” works
both ways. For First Nations governments relying heavily on federal
transfers, the federal government calls the tune by attaching its conditions
to revenues it provides.?® In a taxation scenario, the caller of the tune is the
community itself, which is now enmeshed in a tensional, but ultimately
healthy, fiscal relationship with its own government.

2. Direction: An array of taxation sources yields a relatively stable, reliable
revenue source that allows for long-term government planning. First Nations
would be able to fund their own projects and set their own priorities regard-
less of the priorities of other governments. Our interviews revealed one
striking example in practice: the tax revenues collected by the Westbank
First Nation allowed the First Nation to fund its self-government nego-
tiations in a period where the federal government had frozen all funding
for that purpose. Taxation also lends direction to economic development
by providing not only services (in the case of property taxation), but also
much-needed clarity and jurisdictional certainty to potential investors.

3. Performance: The performance-enhancing effect of taxation of citizens has
already been well-established. The same effect could be expected for First
Nations—a virtuous cycle whereby taxing governments would enhance
their provision of cost-effective services to members who are paying for
them. First Nations governments would also gain a fresh incentive to
increase the prosperity of their citizens, who now are not merely consumers
of services, but potential sources of revenue as well. Better services lead to
higher levels of private investment in the local economy.

4. Accountability: As with performance, taxation’s enhancement of account-
ability has been well-established. The proviso here is that expenditures
and services should be linked as far as possible, so that taxpayers can
clearly identify what their revenues should be paying for. A larger propor-
tion of revenues from taxation would shift the accountability focus from
the funding federal government—including, on average, its requirement
of 168 reports per year—to the community. The actions of community
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members, the other partner in the tax relationship, would likely change as
well; as taxpayers, community members would be more likely to demand
that their governments address such long-abiding issues of concern as poor
water and housing quality.

5. Fairness: At present, there are great discrepancies in income on most
reserves, where a small number of members possess most of the jobs and
income. One aim of a well-designed tax regime—and notably, of a number
of sharing practices within First Nations traditions—would be to redistri-
bute wealth among citizens according to need, thereby enhancing internal
equity within First Nations communities.

These would be the governance advantages of a well-designed taxation regime
on First Nations. As for barriers to implementation, one obvious hurdle is that
those who would implement taxation regimes as a public good—council and band
administration—would likely stand to lose the most privately. Here, as elsewhere
in public life, self-interest might prove a hurdle to implementing taxation regimes
in many First Nations. A second hurdle in many cases would be the membership
itself. Taxation is a hard sell at all times everywhere, but particularly among First
Nations people who are justifiably wary of any talk of taxes at all.

Despite the barriers to doing so, we recall that some First Nations have already
implemented taxation in their communities. Before turning to specific recommen-
dations in the final section, we briefly outline the experiences of those taxing First
Nations we were able to speak with.

C. The Experience of Taxing First Nations

As the opening section indicated, very few First Nations now tax their member-
ship. Those that do have been doing so for only a few years, so the evidence we
can draw from is limited. Further, what evidence we have is strictly anecdotal,
derived from interviews with staff members who have had long experience with
the First Nations in question.

With these caveats in mind, we were able to gain a sense of the experiences of
the following First Nations: Westbank in British Columbia, the Whitecap Dakota
in Saskatchewan, and various First Nations in the Yukon. The First Nations in
question have varying legal statuses: Westbank has a self-government agreement
with Canada; Whitecap Dakota is largely under the /ndian Act; some of the Yukon
First Nations are self-governing, whereas others are under the /ndian Act. The two
First Nations south of 60 have implemented property and sales taxes. The self-
governing Yukon First Nations began implementing their personal income taxes
in 1999 and their sales taxes in 2004.

We asked interviewees whether taxation had benefitted the community. All of
them informed us that it had formed a critical component of the First Nations
comprehensive community and economic development plans. In conjunction with
those plans, taxation provided the following benefits:
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e Funds for projects of priority to the First Nation: Whitecap Dakota
used its sales tax revenues to fund elders, youth, and cultural projects.
Westbank invested its property taxes both in services and in the
governance infrastructure required. Its sales tax provided community
facilities and community workers to help members in need.

e A priority on service provision, promoting economic development:
Property taxes allowed the First Nations canvassed to improve their
reserve property interests and services, thereby increasing the value of
leases for reserve land and generally improving property values on the
First Nation.

¢ Increased citizen participation: Most interviewees noted that there
was a different attitude among members after the taxes were introduced.
Members were intensely interested to see what kind of projects their
tax revenues would fund. The Yukon First Nations provided a basis for
comparison on this count: one interviewee who provides accounting
services for two different First Nations (one self-governing and one
not) suggested that the members of the taxing First Nation showed
significantly more interest in spending decisions than those of the one
that did not.

e A premium on transparency, accountability, and performance: This
emphasis was due both to a desire to assure members that tax dollars had
been well-spent and to encourage economic development and reassure
outside investors. Two First Nations interviewees also noted that the need
to administer property tax both fairly and efficiently had required them to
invest in their governments’ bureaucratic and governance capacity.

Notably, a key benefit in the view of the First Nations south of 60 was that at
least a portion of the taxation revenue—whether from property or sales tax—
came from non-members. A good portion of the sales tax came from members,
however. And in the case of the Yukon First Nations, the personal income tax
arose almost entirely from the membership.

The experience of the Yukon First Nations suggested three further important
points. Firstly, for even the small First Nations located in generally remote places,
governments gained a significant source of revenue (on average about 8% of total
revenues) by taxing principally their members through sales and personal income
tax. Secondly, the principal source of income tax arose from members working
for the First Nations. This meant that the First Nations had to adjust the salaries of
those First Nations employees who were subject to personal income tax. Thirdly,
one Yukon interviewee noted that introduction of personal income tax had resulted
in a new source of pride among First Nation members, who no longer felt the need
to rationalize their non-taxpaying status to non-member Yukoners. The fact that
the tax dollars flowed to the First Nation governments augmented this pride.
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As a critical note on causation: One Yukon interviewee stated that the
catalyst for change was self-government itself and that taxation was only as a
component of this. He suggested that Yukon self-governing First Nations do not
distinguish between tax dollars and funds received through the self-government
fiscal transfer. For them, the central thing is that both allow the First Nations to
determine their own priorities and develop accountability mechanisms directed
at citizens in a way that had not been possible before self-government. Our other
interviews reinforced the perception that taxation is successful when undertaken
as one component of a larger community or strategic plan to enhance the overall
direction of the First Nation.

In a self-government context, one interviewee spoke of a “complete transfor-
mation” of a First Nation that had been mired in debt and partisan politics twenty
years earlier. Taxation had contributed to the changed attitudes of citizens, and
better governing institutions, services, and relationships with other governments
and non-Aboriginal parties within a reasonably short period.

In summary, the connection between taxation and good governance in First
Nations communities is both sparse and anecdotal but nonetheless encouraging.
In accordance with the belief that such results should be attainable for many First
Nations—ideally sooner rather than later—the next section presents some policy
and research options that would serve as next steps for First Nations and other
governments in realizing broad-based taxation of First Nations people on reserve.

V. Policy and Research Options

This final section proposes a number of options that First Nations and other
governments may wish to consider. In our view, it is important to broaden the
discussion in at least two dimensions. Firstly, any discussion of taxation that
fails to consider the impact on and nature of fiscal transfers from other levels of
government is not fruitful. This requires us to introduce some basic principles
underlying fiscal federalism and connect these to the discussion of future options.

Secondly, following the RCAP, we share the view that the structure of First
Nation governance should be factored into the consideration of tax. The RCAP
presented convincing arguments to support a tiered system of First Nation gover-
nance. This would occur above all for capacity reasons: individual First Nations are
simply too small to exercise all the jurisdictions that are involved in self-govern-
ment regimes. Family reasons also come into play: the small size of individual
First Nations makes managing competition among families difficult (RCAP 1996,
245-65). We concur with these arguments and would add another: it makes no
sense to combine conflicting governance functions in a single government. Taking
an example from the contested area of potable water, a single government should
not simultaneously operate a water plant and regulate its own operation. For regu-
latory functions to work well in a First Nation context—and these functions occur
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in a wide variety of public services, ranging from environmental protection to
building codes—multi-tiered governance is a must (Graham 2000).

With these two considerations in mind, we first present a continuum for
financing First Nation governments (A). The two subsequent subsections (B and
C) discuss policy and research implications for both First Nations and other levels
of government. In the final subsection (D), we discuss a set of proposals by former
Manitoba political leader, Jean Allard.

A. Continuum for Financing First Nations Governments

When attempting to put some of the ideas presented above into practice, it is
helpful to think of financing options for First Nations as organized along a
continuum. Nearing one end of the continuum would be self-governing First
Nations that rely on some combination of the following revenue sources:

e An array of tax revenue derived from property taxes (individual
households and businesses), personal income tax, and sales taxes applied
to all residents of First Nation lands in a non-discriminatory manner

e An array of user fees charged for such local services as water, sewage
treatment, and garbage collection

e Other own-source revenue (OSR), ranging from royalties and other
rents charged for natural resource extraction to income from First Nation-
owned businesses

o A single fiscal transfer from the federal government and possibly from
the province or territory. Among other things, the size of this transfer
would take into account the First Nation’s capacity to generate OSR.

First Nations starting from the other end of the continuum could begin
combining some of these options. A stepwise approach to adding taxes would
make the transition to self-government gradual rather than a traumatic “leap.”
Each of these revenue sources deserves further elaboration.

An Array of Tax Revenues

Property tax is the principal tax source for Canadian municipalities, and accounts
for 53% of their overall revenues. Among public finance experts, there is a general
consensus that property tax is the suitable tax for fulfilling local purposes, espe-
cially for funding municipal services benefitting the entire population, such as
police and fire services, roads, and other infrastructure. It is less effective for
funding social programs, in part because of its pattern of slow growth. Further,
property tax is often difficult to administer. Finally, the tax is regressive as it tends
to take a significantly higher portion of the income of the poor versus that of the
wealthy.

For these and other reasons, many argue that Canada’s local governments
should have a more diversified tax base. The Conference Board of Canada (2007)
for example, advocates that municipalities should have access to such “growth
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taxes” as income tax and consumption taxes. It points to precedents abroad: in
the United States, for example, roughly 3,800 local governments levy income tax,
and in Scandinavian countries, local governments do not have property taxes but
instead rely on personal income tax as their principal tax source.

There are therefore considerable grounds to support First Nations—given the
breadth of their responsibilities, many of which are province-like—having access
to property and sales tax as well as personal income taxes. Another argument
on behalf of First Nations possessing a range of tax powers is that tax revenue,
combined with user fees, should make up a substantial portion of their revenue.
The reasons for this have been addressed in earlier sections of this paper.

Corporate income tax would not be an appropriate one for a local government
to impose where businesses can easily relocate to lower tax jurisdictions. That
said, there are situations where sharing in an existing corporate income tax would
be appropriate: our Yukon First Nations interviewees, for example, suggested
that the self-governing First Nations there should gain access to a share of the
corporate tax now collected by the federal government in the territory.

Assuming that First Nation governments will one day be multi-tiered, careful
thought should be given to how each tier will finance itself. For example, property
taxes and user fees might be most appropriate for lower-tier governments because
those governments deliver services and make expenditures that relate directly
to these revenue sources. Conversely, personal and sales taxes might be more
appropriate revenue sources for an upper-tier government. Finally, the design and
administration of these tax regimes should follow generally accepted tax prin-
ciples as outlined in the box below:

Tax Principles

The following principles that should form the basis of a good taxation regime are
compiled from two sources: Fiscal Realities, “Getting First Nations Government
Right—Tax and Related Expenditures” and the 1993 “Working Draft: Indian
Government Taxation” prepared by the Department of Finance.

e A clear link between taxes paid and services provided to the
taxpayer. This ensures accountability for revenues collected.

e Harmonization and coordination with taxes imposed by other
governments. This avoids double taxation and the inadvertent creation of
tax havens; further, it reduces the burden of complying with different tax
regimes and administrative costs.

o Efficient collection of taxes. This might mean that, for some taxes
(sales and personal income tax, for example) federal and provincial
governments may be in the best position to collect them.

e Territorially based taxation. Taxation power in Canada tends to be tied
to governments with a specific land base.
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e Non-discriminatory taxation. Taxes should apply equally to all
residents of the land base.

e No taxation without representation. Those taxed are entitled to some
say in how they are taxed and what services they should receive from
their taxes.

e Neutrality. Tax systems should not distort where businesses decide to
locate through differing tax treatment.

The tax principles outlined above entail a rejection of several recommendations
that are often presented for First Nation taxation. For example, the argument that
non-resident First Nation members should be able to redirect part of their federal
and provincial taxes to First Nation governments would not be an easy approach
to administer. More fundamentally, it breaks the direct link between those being
taxed and those receiving the services.

An Array of User Fees

User fees (which public finance experts do not consider to be taxes) constitute
a larger and larger portion of revenues for local governments in Canada. For
Canadian municipalities, user fees make up almost a quarter of all revenues. User
fees are an appropriate revenue source under the following conditions:

e There is a clear link of a citizen to the service received.
e The service can be easily costed.
e The administrative costs of collecting user fees are reasonable.

e There are strong arguments for conservation of the service being
provided (i.e., conserving water, minimizing garbage).

e There is little likelihood of unintended consequences—for example, a
fee on garbage collection might induce citizens to dump their garbage in
roadside ditches.

In a First Nation context, the best user-fee candidates are likely drinking water
provided through some communal system, and possibly sewage treatment and
garbage removal. Akwesasne in Ontario and Whitecap Dakota in Saskatchewan
are two examples of First Nations that employ user fees, and there are others.

User fees are perhaps the best example of connecting a revenue source to a
specific service received. For this reason, they are popular among public finance
experts. The strike against them is that they are regressive: where the services tend
to be essential, they are consumed as much or more by the poor as by the rich.

Other Significant Revenue Sources

Three other common sources of own-source revenue are open to at least some
First Nations. The first rely on profitable, community-owned businesses, perhaps
following the Osoyoos model championed by Chief Clarence Louie. Indeed,
many First Nations leaders emphasize band-owned businesses as part of their
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larger economic development schemes, as a means to create jobs and enhance
the self-sufficiency of their communities. With few exceptions, however (some
American tribes and First Nations with immense casino revenues come to mind),
band-owned businesses are unlikely as stable and growing sources for funding
public services. There are a few central reasons for this. Firstly, business revenues
are cyclical and hence ill-suited to providing a stable revenue source. Secondly,
businesses need working capital to grow and must rely on the profits they realize
to obtain it. And finally, long experience has shown that governments, whether
on- or off-reserve, tend not to be well-suited to directing business enterprises.

A second, more promising source of revenue for First Nations is to share in the
resource rents collected by other levels of government. There are solid reasons
why other levels of government should support revenue-sharing with local govern-
ments—especially First Nations (Graham 2007a). These include the following:

e Revenue-sharing agreements can be critical elements in achieving
reconciliation with Aboriginal peoples on how Aboriginal and treaty
rights will find modern expression.

e There are strong equity arguments for suppor